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1. INTRODUCTION 

I. This is the Commission’s ninth annual report (“2002 Report”) to Congress on the status o f  
competition in the market for the delivery of video programming. Section 628(g) o f  the 
Communications Act o f  1934, as amended (“Communications Act”). requires the Commission to report 
annually to Congress on the status o f  competition in the market for the delivery of video programming.’ 
Congress imposed this annual reporting requirement in the Cable Television Consumer Protection and 
Competition Act of 1992 (“1992 Cable Act”)‘ as a means o f  obtaining information on the competitive 
status o f the market for the delivery of video programming. 

I 

A. Scope of  this Report 

2. The 2002 Repor/ updates the information in our previous reports and provides data and 
information that summarize the status o f  competition in the market for the delivery of video 
programming. The information and analysis provided in this report are based on publicly available data, 
fil ings in various Commission proceedings, and informarion submitted by commenters in response to a 

’ The Cornmjssjon’s previous reports appear ai: lnrplementa/ion ojSection I9  o/ /he I992 Cable Act (Annual 
.4ssessmenr ojrhe Batus oJComperirion in [he hlarker/or rhe Delivery o j  Video Prograniniing), (“/994 Report”), 9 
FCC Rcd 7442 (1994); (“1995 Report”), I I FCC Rcd 2060 (1996); (“1996 Report”), 12 FCC Rcd 4358 (1997); 
(“/997Reporr”), 13 FCC Rcd 1034 (1998): (“1998 Report’). I3 FCC Rcd 24284 (1998); (“1999 Report’), 15 FCC 
Rcd 978 (1000); (“1000 Reporr”), 16 FCC Rcd 6005 (2001): and (“ZOO/ Report”), 17 FCC Rcd 1244 (2002). 

’Communications Act of 1934, as amended. S 628(5). 47 U.S.C. 5 548(2). 
’ Pub. L. No. 102-385, 106 Stat. 1460 (1992) 
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Norice offn9uiry (“Norice”) in this docket.’ To the extent that information provided in previous annual 
reports i s  still relevant, we do not repeat that information in this report other than in an abbreviated 
fashion, and provide references to the discussions in prior reports. 

3 .  In  Section 11, we examine the cable television industry. existing multichannel video 
programming distributors (“MVPDs”) and other program distribution technologies and potential 
competitors to cable television. Among the M V P D  systems or techniques discussed are direct broadcast 
satellite (“DBS”) services and home satellite dishes (“HSD“ or “C-Band”), wireless cable systems using 
frequencies in the multichannel multipoint distribution service (“MMDS”). private cable or satellite 
master antenna television (“SMATV”) systems as well as broadcast television service. We also consider 
other existing and potential distribution technologies for video programming, including the Internet. home 
video sales and rentals, local exchange carriers (”LECs”) and electric and gas utilities, and broadband 
service providers (“BSPs”). In  Section Ill of this report. we examine market structure and competition. 
We evaluate horizontal concentration in the multichannel video marketplace and venical integration 
between cable television systems and programming services. We also address technical issues, including 
cable modems, navigation devices, and emerging services. 

B. Summary of Findings 

4. In the 2002 Reporf, we examine the status o f  competition in the market for the delivery o f  
video programming, discuss changes that have occurred in the competitive environment over the last year, 
and describe barriers to competition that continue to elist. Overall, although competitive alternatives 
continue to develop, cable television s t i l l  is the dominant technology for the delivery o f  video 
programming to coiisuniers in the M V P D  marketplace. As of June 2002, 76.5% of h l V P D  subscribers 
received their video programming from a franchised cable operator. compared to 78% a year earlier. 

5. The total number o f  subscribers to both cable and non-cable MVPDs  continues to increase. 
A total o f  89.9 mil l ion households subscribe to multichannel video programmin: services as o f  June 
2002, up 1.8% over the 88.3 mi l l ion households subicr~biny IO MVPDs in June 7001. This subscriber 
growth accompanied a 1 .2 percentage point decrease ill MVPDs‘ penetration o f  television households to 
85.3% as ofJune 2002.’ 

6.  Since the 2001 Report, the number o f  cable subscribers continued to pro-. reaching almost 
68.8 mil l ion as ofJune 2002, up about 0.4% from the 68.53 million cable subscribers in June 2001.6 The 
total number o f  non-cable M V P D  subscribers grew from 19.3 mil l ion as o f  June 2001 to 21.1 mi l l ion as 
o f  June 2002, an increase of more than nine percent. Although industry data reflect continued growth 
through June 2002, a number of major cable sqstem operators h a w  experienced significant subscriber 
losses during this period and calendar year 2002 may be the first year i n  which the industry as a whole has 
had a net loss o f  subscribers. 

7 .  DBS subscribership has grov.n significantly and now represents 20.3% o f  a l l  M V P D  
subscribers. Between June 2001 and June 2002. the number o f  DBS subscribers grew from almost 16 
mi l l ion households to about 18 mi l l ion households, which is s igni f ica~~t ly higher than the cable subscriber 

‘ Annual Assessmenr o/rhe Storus ojComperition in rhe !\larkcv for [he Delivety o/ Video Programming. M B  Docket 
No. 02-145. Notice of Inquiry (“Norice”), 17 FCC Rcd 11379 (2002). Appendix A provides a list of commenters 
and the abbreviations by which they are identified hrrein. 

The number of MVPD households reponed herr. and the aisociared percentages, may overslate actual values 
because a household that subscribes to more than one MVPD (e.g.. cable and DBS) is included as a subscriber to 
both services. See 2’001 Reporr. 17 FCC Rcd at 1247. 

The source changed 2001 subscriber data. See Kaean World Medla. Broadband Cable Financial Databook, July 
2002. at I O .  

5 
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growth rate. The continued growth of DBS is  st i l l .  in part. attributable to the authority granted to DBS 
operators to distribute local broadcast television stations in their local markets by the Satellite Home 
Viewer Improvement Act o f  1999 (“SHVIA”). and an increase in the number o f  markets uhere such 
service i s  offered. DBS attracts former cable subscribers as well as consumers not previousl! suhscribing 
to an MVPD. 

8. Over the last year, the number of subscribers to M M D S  and large dish satellitc sen ice (HSD) 
continue to decline. The participation o f  incumbent local exchange carriers in the distrihution of video 
programming also continue to decline. The number of subscribers to open video systems (”O\‘S“) and 
private cable has remained relatively stable, although their market share remains small. 

9. During the period under review. cable rates continued to rise. According to the Bureau o f  
Labor Statistics, between June 2001 and June 2002. cable prices rose 6.3% compared to 3 I . 1 4 6  increase 
in the Consumer Price Index (“CPI”), which measures general price changes. Concuneiltl! with these 
rate increases, the number of video and non-video services offered increased. and programming costs 
increased. We also note that cable operators’ pricing decisions may be affected by direct competition. 
Available evidence indicates that when an incumbent cable operator faces “effective compctition.” as 
defined by the Communications Act. i t  responds in a variety o f  ways, including lowering prices or adding 
channels without changing the monthly rate. as well as improving customer senicc and adding new 
services such as interactive programming. A recent G A O  study found that while the p r t w i w n  of local 
broadcast channels by DBS companies i s  not associated with lower cable prices, the p rm iwn of local 
broadcast channels by DBS companies i s  associated with non-price competition. In area\ uherc DBS 
operators provide local channels, the G A O  results indicate that cable companies of lcr  subscribers 
approximately six percent more channels. According to GAO. this result indicate5 that iahlc cuinpaiiirs 
are responding to D B S  provision o f  local channels by improving their quality as reflected h! the greater 
number of channels.’ 

I O .  The Telecommunications Act o f  1996 (“1996 Act“) removed barriers to telcph~mr cwnpany 
or local exchange carrier (“LEC”) entry into the video marketplace to facilitate coiripctition h t w e e n  
incumbent cable operators and telephone companies.’ At  the time o f  the 1996 Act. i t  u3, npcsted that 
LECs would compete in the video delivery market and that cable operators would pro\ idc 1 ~ ~ 1 1  telephone 
exchange service. We previously reported that the four largest incumbent local e\ih.incc carriers 
(“ILECs”) have largely exited the video business. This remains true today. A few smaller 1.1 C 5 continue 
to offer, or are preparing to offer, M V P D  service over existing telephone lines. AIternAi\el>. .several 
cable multiple system operators (‘-MSOs’‘) continue to offer telephone service. (‘3hk t ipcr~tors are 
beginning to deploy Internet protocol (“IP”) telephony solutions in  addition to circuit-su I I i h d  tclephony 
offerings. Cable operators, such as Cox and AT&T. continue to deploy circuit-switched c h l r  Iclephony. 
Others, like Cablevision and Comcast, continue to offer cable telephony where it h3, already been 
deployed, but generally are waiting for IP  technology to become widely available hcdtirc w x l e n t i n g  
their rollout of telephone service. AT&T, AOL Time Warner. Comcast. Cox. and Charter are currently 
offering or continuing to test IP telephony products. 

1 I .  The most significant convergence of service offerings continues to  be the pairing tif Internet 
service with other service offerings. Cable operators continue to build-out the broadhad inlramuclure 
that permits them to  offer high-speed Internet access. The most popular way to accesb the Internet over 

continue to access the Internet through their television and a specially designed set-top h)\. r l thcr than 
cable is still through the use o f  a cable modem and personal computer, though a small nurnhcr of users 

7 U S .  General Accounting Office, Issues in Providing Cable ond Sorrllire Television Scniccs. CAO-Oj- 130 
(October 2002) W A O  2002 Repon”) at 9-10. See o h  U.S General Accounting Office, Teleconmri,nii.urr~,n.r. The 
€feci o/Compelilion From Sole//ile Providers on Cable Roles. CAO/RCED-00-1 64 (July 2000). 

Pub. L. No. 104-104, I I O  Stat. 56 (1996). 8 
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the personal computer. Virtually al l  of the major MSOs offer Internet access via cable modems in 
portions of their service areas. Like cable, the DBS industry i s  developing ways to bring advanced 
services to their customers. For example, DirecTV currently offers one-way and two-way satellite- 
delivered Internet service under the brand name DirecWay. Many M M D S  and private cable operators 
also offer Internet access services. In addition, broadband service providers continue to build advanced 
systems specifically to offer a bundle o f  services. including video, voice, and high-speed Internet access. 

12. Non-cable MVPDs continue to report that regulatory and other barriers to entry l imit their 
ability to compete with incumbent cable operators. Non-cable MVPDs continue to experience some 
difficulties in obtaining programming from vertically-integrated cable programmers and from unaffiliated 
programmers which continue to make exclusive agreements with cable operators. I n  multiple dwell ing 
units (“MDUs”) potential entry may be discouraged or limited because an incumbent \ideo programming 
distributor has a long-term and/or exclusive contract. In  addition, non-cable MVPDs repon problems 
obtaining franchises from local governments and difficulties in gaining access to uti l i ty poles needed to 
build out their systems. 

13. Our findings as to particular distribution technologies operating in the market for the delivery 
o f  video programming include the following: . Cable Systems: Since the 200/ Repor/, there has been only marginal cable 

television industry growth in terms o f  subscribership (a 0.4% increase from June 
2001 to June ZOO?), with a number o f  individual operators facing actual 
subscriber declines. The industry has continued to grow in terms o f  revenues (an 
approximate 15.9% increase between 2000 and 2001). prime time audience 
shares (which rose from an average 5 I .9 share between July 2000 and 2001 to an 
average 56.5 share between July 2001 and June 2002) and expenditures on 
programming. The number of national satellite-delivered video programming 
services increased last year, from 287 to 308, between June 200 I and June 2002. . The cable industry has continued to invest in improved facilities. As a result, 
there have been increases in channel capacity. the deployment o f  digital 
transmissions, and non-video services such as Internet access and telephony. . Direct-to-Home (“DTH”) Satellite Service (DBS and HSD): Video service i s  
available from high power DBS satellites that transmit signals to small DBS dish 
antennas installed at subscribers‘ premises (DBS service). and from low power 
satellites requiring larger antennas (HSD service). DBS has over 18 mil l ion 
subscribers, an increase of approximately 14% since the ZOO/ Reporr. Between 
June 2001 and June 2002. the number of HSD subscribers, measured as the 
number o f  HSD users that actually purchase programming packages, declined 
from one mil l ion to 700,000. a decrease o f  about 30%. DirecTV and EchoStar 
are each among the five largest providers o f  multichannel video programming 
service. In  June 2002. DBS represented a 20.3% share o f  the national M V P D  
market and HSD represented another 0.8% of that market. 

Wireless Cable Systems: Currenrly. the wireless cable industry (‘‘MMDS”) 
provides competition to the cable industry in limited areas. M M D S  
subscribership declined between June 2001 and June 2002 from approximately 
700,000 subscribers 10 490.000 subscribers. Wi th  the advent o f  digital MMDS 
and the Commission’s authorization o f  two-way MMDS service, i t  appears that 
most MMDS spectrum eventually w i l l  be used to provide high-speed data 
services. Wireless cable represented an approximately 0.6% share o f  the national 
M V P D  market in June 2002. 

5 
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0 Private Cable Operators: Private cable operators, also known as SMATV 
operators, use some o f  the same technology as cable systems, but do not use 
public rights-of-way. and focus principally on serving subscribers l iv ing in 
MDUs. Private cable subscribership increased slightly from I .5 mil l ion 
subscribers last year to 1.6 million subscribers as o f  June 2002, representing 
approximately I .8% of  national M V P D  subscribership. 

0 Broadcast Television: Broadcast stations and networks, and non-broadcast 
networks alike, must either produce programming or purchase programming 
from third-party producers. Broadcast networks and stations also are suppliers o f  
content for distribution by MVPDs. In addition, they supply video programming 
directly to those television households that are not M V P D  subscribers and to 
television sets in M V P D  households that are not connected to such service. 
Since the 2001 Reporr. the broadcast industry has continued to grow in the 
number o f  operating stations (from 1,678 in 2001 to 1.712 in 2002). Broadcast 
stations and networks, like MVPDs and non-broadcast networks. derive revenue 
from advertising. Advertising revenues and audience levels, however, declined 
for broadcasters in 2001. thoueh low advertising figures are partly attributable to 
the generally slow economy in 2001. In 2001, advertising revenues were 
approximately $36 billion, a 12% decrease over 2000 when advertising revenues 
were $41 bill ion. Audience levels continue to decline as they have for many 
years. During the 2001-2002 television season, the broadcast television networks 
accounted for an average 59 share o f  prime time viewing for a l l  television 
households, compared to an average 63 share a year earlier. Broadcast television 
stations continue to deploy digital television (“DTV”) service. Ninety percent of 
the more than 1.300 commercial television stations have been granted D T V  
construction permits or licenses and 643 are on the air  with D T V  operation. 

LEC Entry: The 1996 Act expanded opportunities for LECs to enter the market 
for the delivery o f  video programming. In the ZOO/ Reporf. we noted that ILECs 
have largely exited the video business. BellSouth. however. continues to operate 
some overbuild cable systems. and a number o f  smaller LECs that are offering, 
or preparing to offer, video service over telephone lines. Qwest Communications 
International (formerly US West) continues to offer video, high-speed Internet 
access, and telephone service over existing copper telephone lines using very 
high-speed digital subscriber line (.‘VDSL‘J in several markets. Reports indicate 
that 4 5  LECs, mostly small, also are using VDSL to offer a bundle o f  services, 
including video, over telephone lines. 

Open Video Systems: In the 1446 Act, Congress established a new framework 
for the delivery o f  video prosramming - open video system (“OVS”). Under 
these rules, a LEC or other entrant may provide video programming to 
subscribers, although the OVS operator must provide non-discriminatory access 
to unaffiliated programmers on a portion o f  i t s  channel capacity. 

. 

0 

. Broadband Service Providers: Broadband service providers are entities that 
compete with existing cable systems using state-of-the-art systems that offer a 
bundle o f  telecommunications services, including video, voice, and high-speed 
Internet access. RCN is the largest BSP, serving approximately 507,000 
subscribers. WideOpenWest (“WOW”) is the second largest BSP with cable 
systems serving about ;13.000 subscribers. The third largest BSP i s  Knology, 
which currently serves approximately 120,000 subscribers. 

6 
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. Internet Video: As o f  June 2002. an estimated 54 mil l ion Americans subscribed 
to an Internet access service, compared with 50 mil l ion as o f  June 2001. Real- 
time and downloadable video accessible over the Internet continues to become 
more widely available and the amount o f  content also i s  increasing. Despite the 
evidence of increased interest in Internet video deployment and use. the medium 
i s  s t i l l  not seen as a direct competitor to traditional video service. 

Home Video Sales and Rentals: We consider the sale and rental o f  home video. 
including videocassettes, DVDs. and laser discs, part o f  the video marketplace 
because they provide services similar to the premium and pay-per-view offering 
o f  MVPDs. About 90% o f  all U.S. households have at least one VCR. The 
number of homes with D V D  players has grown rapidly since their introduction. 
with 14 mi l l ion D V D  homes by the end o f  2001. The newest home video 
technology i s  the personal video recorder (- ‘PVR). One source reports that one 
mil l ion homes currently habe PVRs. 

Electric and Gas Utilities: Several electric and gas utilities continue to move 
forward with ventures involving multichannel video programming distribution. 
Some o f  their characteristics, such as ownership o f  fiber optic networks and 
access to public rights-of-way. make them competitively significant. Some 
utilities offer telecommunications services on their own, while others partner 
wi th broadband service providers. such as Starpower, RCN’s jo int  venture wi th 
PEPCO. It also appears that utilities, particularly municipal utilities in rural 
areas, are will ing to build advanced telecommunications networks to offer a full 
range of services where incumbent cable operators and telephone companies are 
not. Reports indicate that 450 public power systems offer communications 
services, up from 357 offering service last year. 

. 

0 

14. We also f ind that: 

0 Consolidation within the cable industry continues as cable operators acquire and 
trade systems. The ten largest operators served about 85% o f  al l  U.S. cable 
subscribers. In  terms of one traditional economic measure, national concentration 
among the top MVPDs has decreased since last year as the largest MSOs 
continue to become inore equal in size. and it remains below the levels reported 
in earlier years.9 DBS operators DirecTV and EchoSrar rank among the f ive 
largest MVPDs in terms o f  nationwide subscribership along with three cable 
MSOs. As of June 2002. slightly more than 52 mil l ion of the nation’s cable 
subscribers were served by systems that are included in regional clusters. 

The number of satellite-delivered programming networks has increased from 287 
in 2001 to 308 in 2002. Venical integration of nalional programming services 
between cable operators and programmers decreased to 30%. after remaining 
steady at 35% over the last couple of years. In  2002, four o f  the top six cable 
MSOs held ownership interests in satellite-delivered programming services. 

and strategic significance for MVPDs. The 2002 Repor, identifies at least 86 

0 

Sports programming warrants special anention because of its widespread appeal 

Traditional economic measures (e.g., the Herfindahl-Hirschman lndeu or HHI) are based on market shares or the 
squaring ofmarket shares such that large companies are weighed more heavily than small companies. The HHI (and 
apparent levels of concentration) decline with rising equality among any given number of companies in terms of 
market shares even if these firms individually have larger shares ofthe markets. See h. 437 i+z 
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regional networks, 31 o f  which are sports channels, many owned at least in part 
by MSOs. There are also 2 regional and local news networks that compete wi th 
local broadcast stations and national cable news networks. . The program access rules adopred pursuant to the 1992 Cable Act. and recently 
extended by the Commission. were designed to ensure that other MVPDs can 
access vertically-integrated satellite delivered programming on non- 
discriminatory terms. We recognize that the terrestrial distribution of 
programming, including in particular regional spons programming could have 
an impact on the ability o f  alternative MVPDs to compete in the video 
marketplace. 

Cable operators and other MVPDs continue to develop and deploy advanced 
technologies, especially digital compression techniques, to increase capacity and 
enhance the capabilities o f  their transmission platforms. These technologies 
allow MVPDs to deliver additional video options and other services ( e . g . ,  data 
access, telephony. and interactive services such as video-on-demand) to 
subscribers. 

There have been a number of technical developments regarding cable modems 
and navigation devices used to access a wide range o f  services offered by 
MVPDs. T o  date, CableLabs has certified over 224 DOCSIS I .O compliant cable 
modems and 48 DOCSIS 1 . 1  compliant modems. CableLabs continues to 
advance development of the specification. releasing version 7.0 in January 2002. 
CableLabs is  also continuing i t s  efforts to develop next generation navigation 
devices with i ts  initiative for the Opencable Application Platform (“OCAP”) or 
“middleware” soh iare  specification The specification, which was introduced in 
December 2001. is designed to etihance the ability of the consunler electronics 
industry to build and market integrated DTV sets. digital set-top boxes, and other 
navigation devices directly lo consiimers. One major television manufacturer, 
Panasonic, has signed the CahleLabs POD-Host Licensing Agreement 
(“PHILA”), al lowing i t  to det.elop. inanufacrure. and market digital televisions 
that w i l l  be able 10 receive hifh definition and other digital programs via cable, 
including premium services. without the use of  set-top boxes. COMPETITORS 

e 

a 

8 



Federal Communications Commission FCC 02-338 

11. C O M P E T I T O R S  IN THE MARKET FOR THE D E L W E R Y  OF VIDEO 
PROGRAMMING 

A. Cable Television Service 

15. This section addresses the performance o f  franchised cable system operators during the past 
year. We address four different areas o f  performance. First. we report on the general pcrfc~rmance o f  
the industry, including subscriber levels, availability o f  basic services. and viewership. Second. we 
discuss the cable industry's financial performance, including its revenue, cash flcm status. stock 
valuations, and system transactions. Third, we examine the cable industry's acquisition and disposition of 
capital, including the amount o f  funds raised, and how these funds are being used to upgrade physical 
plant and to acquire new systems. Lastly, we address the growth o f  advanced broadhand semices, 
including high-speed Internet access services, digital video services, video-on-demand. and cable 
telephony that i s  offered in conjunction with, and over the same facilities as, video servica. 

10 

1. General Performance 

16. Since our last Report, the cable industry has continued to  grow in terms of  homes passed, 
basic tier cable subscribership," premium service subscriptions," basic tier cable \iewcrship. and 

channel capacity." Basic tier cable penetration, the ratio o f  the number o f  cable subzc r i kn  to the total 
number of households passed by the system continues to decline. Deployment o f  a d \ ~ n c c r l  broadband 
 service^ offerings continued to increase during 2001 and the first ha l f  o f  2002. These wnices include 
offerings of digital video, high-speed Internet access services through cable infrastruclurc. interactive 
cable services, and facilities-based cable telephony. 

I 1  

1 5  

17. Cable's Capaciry to Serve Television Households. As we have previcw\l! nabtcJ. the most 
widely used industry measurement o f  cable availability is  the number of homes ps\wJ c \ p r o w d  as a 
percentage of the number of U.S. homes with at least one television ("TV hou\cli<ilJ\'-t ' I '  In i t s  

A franchise is an authorization supplied by a federal, slate. or local government entity to o\rn ( i r  rnn~truct  3 cable 
system in a specific area. 47 U.S.C. $8 522(9). 5?Z( I O ) .  A cable system operator is "any persim o r  p r w r  01  persons 
( A )  who provides cable service over a cable system. and directly or throuch one or more allilialr\ c 9 - m  ;I \irnificant 
interest in such cable system; or (B) who otherwise controls or i s  rrsponsible for. through Jn\ Jnm:*cmcnt the 
management and operation of such a cable system." 47 U.S.C. 3 5 2 3 5 ) .  

10 

Homes passed is the total number of households capable of  receiving cable television service 

We refer to a l l  cable progamming networks offered as a pan o f  program packazes or Iicr\ A S  -h.bic cable 
networks." The primary level of cable television service i s  commonly referred to as "basic wn K C -  1 '  IlST") and 
must be taken by a l l  subscribers. The content of  basic service varies widely among cable s?sIcm\ but. punuant to 
the Communications Act, must include a l l  local television signals and public, educational. 2nd F t ~ r r r n n i r n l ~ l  access 
channels and, at the discretion of the cable operalor, may include other video programming w r x i w  t h e  or more 
expanded tiers of service. known as cable programminf serv ice t ier ("CPST") for P U ~ ~ O S O  ut ~ J I C  rc<uIAion. and 
often known as expanded basic, also may be offered to subscribers. These expanded tiers of scr\dLc u\uJII! include 
additional video programming channels. 47 U.S.C. 4 543(b)(7). (1)C). 

Pay-per-view ("PPV") services are cable nerworks provided on a per program basis. 
caregory From premium service. 47 U.S.C. 4 543(b)(7). (I)(?). 

I 1  

12 

Premium services are cable networks provided by a cable operator on a per channel basis for an r \ l r d  mainthl> fee. 
PPV wniLc I\ d xparate 

l j  

I 4  
Channel capacity i s  number of channels dedicated to video use based on other use considrration\ L'ideo channel 

capacity can be decreased on any given system simply by using bandwidth for other service,. \uch a, high-speed 
Internet access services or cable telephony. 

The interactive cable services discussed here include video-on-demand ("VOD), interactlie guides, and 
interactive television ( ' I TVJ  

I S  

16 
2001 Repor!, 17 FCC Rcd at 1254: Nielsen Media Research 

9 
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comments, NRTC again argues that the widely-used measure o f  availability (homes passed as a 
percentage of television households) i s  fundamentally flawed.” NRTC states that not only is the data for 
homes passed inflated, but that cable’s availability varies depending on whether the comparison is  based 
on TV households, all households, all occupied housing units, or a l l  housing units in the United States. as 
some have suggested might be the better comparison.’* N R T C  suggests that the measurement of the 
availability of cable be based on the number o f  housing units and not TV households.” NRTC states that 
cable‘s availability could be as low as 78%.’” 

18. As NRTC’s comments indicate. the calculation o f  cable availability has been and remains a 
subject o f  controversy.2i The number of  homes passed depends on the data source used. and the 
percentage of homes passed varies based on the universe used for the comparison. In our order 
designating the Echostar-DirecTV merger application for hearing, we observed that significant 
discrepancies can arise, for example, upon comparison of the Kagan 200 I homes passed figure with one 
from Warren Communications News.’’ These differences suggest that the Kagan data should be used 
with a good deal o f  caution and that they are most reliable as a trend indicator. ralher than a precise 
estimate for any one year. In  fact. homes passed data evaluated in the context o f  our review o f  the 
proposed DBS merger indicated that the number of homes nor passed by cable in fact may vary from the 
4% claimed by the two DBS operators to 2 1.28% using alternative estimation  method^.'^ Based on the 
available data, however, the Commission was unable to determine whether either o f  these values or 
another value correctly estimates the percentage of homes passed. Thus, because of the significance o f  
this calculation in terms o f  the potential competitive harms posed by the merger of the two DBS 
operatois, the issue o f  the precise measure ofcable availability was designared for hearing.” 

19. Since we are unable to resolve this factual question. for purposes o f  this Reporr, we continue 
to use. as we have in the past, data derived from Kagan World Media and Nielsen Media Research for 
historical consistency. We present these data to indicate trends, rather than an absolute measure o f  cable 
availability. As shown in Table I below, cable availability was estimared to be approximately 97.6% of 
TV households, as o f  June 2002, up 0.3% from year-end 200 I .  Regardless o f  whether cable availability 
i s  ultimarely determined to be 97.5% or 78%. i t  i s  reasonable for purposes o f  this Reporr to conclude that 
the share o f  television households passed by cable i s  very high and has been rising gradually over time. 

I’ NRTC Comments at 5-7; see also 2001 Reporl. I7  FCC Rcd at I 3 4  

” NRTC Comments at 5-7. 

l 9  Id. 

” Id ~ at 5 .  See also NRTC Cornmenrs in Appltcariuii of EchoStar Co,rinitrnica!ions Corporurion, General Motors 
Corporarion. and Hughes Electronics Corpurotiun, Transferors om/ Echo5iur Contnrttntcafmts Corporafton, 
Traronsfiree, CS Docket No. 01.348, Feb. 24.2002. a1 6-14. 

” 2001 Report. 17 FCC Rcd at 1254; See also ,ipp/icufioti of EchoSrar Communicafiots Corporalion. General 
Motors Corporarion. and Hughes Electronics Corporarton. Transfirors and EchoSrar Comm~tntcorions 
Corporation. Transkree, CS Docker No. 01-348. Hearing Designation Order (“€choSrar-Hughe.5 HOW), FCC 02- 
284 (rel. Oct. 18. :002), llll 122-25 (designating for hearing the issue o f  the precise number of households that are 
not served by a cable operator. [he number served by a low-capacity cable system, and the number served by a hi& 
capacity cable system). 

-- EchoSmr-Hughes H D O l  124 and 11.356 11 

l i  ,d 

Id 
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TABLE 1: Cable Television Indus t ry  Growth: 1997 - June  2002 ( in  millions)zs 

zoo0 102.2 1.4% 98.8 1.4% 68.5 

2001 105.4 3.1% 102.0 3.2% 68.6 O . I %  

105.4’’ 0.0% 102.8 0.8% 68.8 0.3% 

_ _ _ ~ ~ -  
June 

2002” 

20. Subscribers/rip. As shown in Table I ,  the number o f  subscribers and the number of homes 
passed 3re increasing.- Since its peak at year-end 2000. cable penetration ( i . e . ,  subscribers as a 
percentage of homes passed) has declined because the number of homes passed has increased at a faster 
rate than the number o f  subscribers. The percentage of T V  households subscribing to cable also declined 
during 2001, before increasing 0.2 percentage points in the first half  of 2002 because the number o f  
television households grew at a faster rate than the number of homes ~ubscr ib ing. ’~ 

28 

Nielsen Media Research; Kagan World Media, Cable TV Investor. May 24. 2002, at 9; Kagan World Media, 
Broadband Cable Financial Databook, July 2002, at I O .  Historical data included in this table may differ from those 
previously reponed because some data have been updated by the source. 

Homes Passed and Subscribers June 2002 data are based on a 1002 year-end estimate. ?6 

” Nielsen Media Research estimates the number o f  television households annually, and industry practice is to use 
this figure throughout the television broadcast season. which brrins in Seprember and ends in August of the 
following calendar year. Thus. the figure for TV households in June 2001 is  the same as the figure for December 
2000. 

28 The number of subscribers reported by some MSO has been rhe subject o f  recent controversy. For example. in 
June 2007, Adelphia revised its 2001 basic subscriber f i y r e s  from 5.81 million down to 5.76 million, citing 
“inaccuracies in previously reponed data.” See Adelphru Rr.rrores Resirlrs Afirr Dismissing Delorrre, The New York 
Stare Society of CPA’s, at http://www.nysscpa.or~%ome;’2002.’2ueeWa~icleI 4.htm. Charter Communications 
announced in November 2002 that it i s  panicipaiing in an informal SEC inquiry into how it accounts lor i t s  
customers, and is also the subject o f  a similar Justice Depanment investigation involving a grand jury. Riva D. 
Atlas and Geraldine Fabrikant, Large Cable Opcralor lo Rrsrare Irs Resrrlls for -7000 und200/, N E W  YORL TIMES, 
Nov. 20. 2002, at CI.  In addition, some MSOs are reponing a declme in subscribership due to subscriber chum. 
AT&T Broadband reported 13.6 million subscribers as of year end 2001 and 13.2 million subscribers as of lune 
2002. AT&T Broadband, AF&TGroup Eornings Commenrav. Foirrrh Qirorfer 2001, Jan. 30.2002, at 14; AT&T 
Broadband, AT&T Group Earnings Cornmenrun: Second Qirurrer -7002. July 23, 2002, at 12. AT&T’s subscriber 
loss i s  anributable to chum. See Letter from. Lener from James L.  Casserly, Mintz. Levin, Cohn, Ferris, Clovsky 
and Popeo, P.C., to Marlene H. Donch, Secreta?. FCC, M B  Docket No. 02-70 (Nov. 13. 2002). at 1-2. 

The increase in the percent of TV households subscribing to cable after the previous year’s decline could be based 
on the static measurement ofTV households between year-end 2001 and June 2002. 

29 
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21. The number o f  homes subscribing to one or more premium cable services continues to 
increase, as shown in Table 2 below. The number of premium services to which homes are subscribing 
(also known as “pay units”) also continues to increase. In  addition, the average number o f  subscriptions 
per premium subscriber is increasing, from an average 1.66 subscriptions per subscriber at year-end 2000 
to an average 1.79 subscriptions per subscriber at year-end 2001, to an estimated average of 1.82 
subscriptions per premium subscriber as of June 2002.  

TABLE 2: Premium Cable Services: 1997 -June 2002 ( i n  mil l ions) ’’ 
Service Subscribers 

21. Channel Capaci&. Cable operators have invested substantial sums o f  money over the past 
decade to upgrade channel capacity. both by expanding bandwidth, and by employing digital compression 
technologies. Previously, channel capacity was reponed as the number of analog channels available for 
use by a cable system.” Wi th  recent technological advances, channel capacity i s  now a function o f  the 
amount o f  bandwidth a cable operator chooses to use for video services based on a number o f  
considerations. Thus in the absence o f  information on the number o f  channels devoted to digitally 
compressed signals and the precise compression ratio used. it i s  not possible to infer from available data 
the number o f  video channels available to cable subscribers. even on average. 

73. The Comniission’s 2 0 0 1  Price Surve,v Repor?‘ provides figures on the cable system capacity 
and channel allocation for cable systems responding a Commission survey, as shown in Table 3. I t  shows 

Kagan World Media, Cable TV Investor, May 24. 2002. at 9; Kagan World Media, Broadband Cable Financial 
Databook. July 2002, at IO.  Historical data included in this table may differ from those previously reponed because 
some data have been updated by the source. 

’I June 2002 data is bawd on a year-end estimate. 

” 2001 Reporr. 17 FCC Kcd at 1254. 

” lmplemeniorion o/Secrion 3 ojrhe Cable Television Consumer Prorecrion and Comperirion Acr OJ 1992, Srarrsrical 
Reporr on Averoge Prrces/or Boric Service. Cable Programming Services, and Equrpmenl, MM Docket NO. 92- 
266, Report on Cable Industry Prices (“2001 Price S i f n q  Reporr”). 17 FCC Rcd 6301 (2002). Section 623(k) of 
the Communications Act, as amended by the Cable Television Consumer Protection and Competition Act o f  1997 
(“1992 Cable Act”), requires the Commission to publish annually a statistical repon on cable prices, or more 
specifically. average rates for the delivery of basic cable service. cable programming service, and equipment. 
Section 623(k) was adopted as Section 3(k) ofthe 1992 Cable Act, Pub L. No. 102-385, 106 Star. 1460, codified at 
47 U.S.C. 8 543(k); See 47 U.S.C. Si 543(k). The 1992 Cable Act defines basic cable service as the tier o f  service 
that includes the retransrnission o f  local television broadcast signals. See 7 U.S.C. 5 543(b)(7). Cable programming 
service is defined as an?. video programming other than video programming carried on the basic service tier. and 
video programming offelred on a per channel or per program basis. See 47 U.S.C. 5 54>(k)( I)(?). Equipment refers 

(continued ....) 
12 
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Devoted to analog service 

Total number of  channels 
Devoted to digital service 

that approximately two-thirds o f  the sampled cable syslems (both competitive and non-competitive 
systems)” have facilities that provide bandwidth of 750 MHz or above.” The average system capacity in 
the Survey i s  approximately 650 MHz. As discussed above, capacity i s  allocated among the various 
services that cable operators provide, including video services. The average system in the survey devotes 
82.5 channels or 495 MHz to video delivery to be divided among analog channels and digitally 
compressed channels. 

TABLE 3: Channel Capacity 

69.2 72 0 67.7 69.9 
6.1 11.3 7.0 11.8 
75.9 83.5 74.4 81.7 

24. Viewership. Viewership, when measured in  audience shares of cable networks.” continues 
to grow, while viewership shares o f  broadcast television stations’i continue to decline.” Audience share19 
statistics for total day viewing,“ show that cable audience shares rose from an average 54.1 share 

(...continued from previous page) 
IO a converter box, remote control. and other equipment necessar! to access programming. 
54 3(b)( 3). 

See 47 U.S.C. 8 

2001 Price Survey Report. 17 FCC Rcd at 6 j l 2 ,  Table I I. The Survey enables the Commission to compare 
prices charged by samples of two groups of  cable operators’ ( 1 )  operators that are deemed to face effective 
competition (referred to as the “competitive group.) and (2)  operators that do not face effective competition (the 
“non-competitive group”). Within the non-competitive group. information was collected from both regulated and 
unregulated operators. Operators in the competitive youp are limlted to those operators that have sought and 
obtained a Commission finding of effective compeLilion. As Q result. within the non-competitive group. there may 
be operators that face competition but have not filed a perition rcilh thr Commission seeking a finding of effective 
competition. Similarly, there may be operators within the compelitive goup that may have met the criteria for a 
finding of effective competition at the time the findine was made. but because of changed circumstances, may not 
meet the statutory criteria currently. See Id a1 6304.05 

j’ According to NCTA, approximately 14% of a l l  cable homes (or  approximately 51 million cable homes) were 
passed by systems with a capacity OF at least 750 MHr.  and approximately 68% o f  homes passed (or 70 million 
households) were passed by activated two-way plant. NCTA Comments at 26. These data differ from data reported 
in the 200/ Price Survqv Report. This i s  likely due to differin; measurement methodologies. 

“Cable network shares include basic (BST and CPST), premium. and PPV cable networks. 

“Broadcast” shares include network aff i l iates. independent. and public television stations 

See 2001 Report, I 7  FCC Rcd at 1256. 

A share I S  the percent of al l  households using television durin; the time period that are viewine the specified 
station(s1 or network(s). The sum of reported audience shares exceeds 100% due to simultaneous multiple set 
viewing. 

3 4  

j 7 

7 9  

40 Total day viewing is 24 hours, 6 am - 6 am 

13 



Federal Communications Commission FCC 02-338 

between July 2000 and June 2001, to an average 58.3 share between July 2001 and June 2002.’’ 
Broadcast television audience shares for total day viewing decreased from an average 56.8 share from 
July 2000 through June 2001, to an average 53.0 share between July 2001 and June 2002.” Audience 
share statistics for prime timeJ3 show that cable audience shares rose from an average 5 I .9 share between 
July 2000 and June 2001, to an average 56.5 share between July 2001 and June ?O02.J4 Broadcast 
television audience shares for prime time viewing decreased from an average 63.8 share from July 2000 
through June 2001, to an average 59.4 share between July 200 I and June 2002,” 

2 5 .  Cable Networks. As discussed i n  Section 111.8.. the number of nationally delivered basic 
cable networks available for delivery by cable operators increased over the last year from 287 networks as 
of June 2001 to 308 in June 2002.4b In  addition. there also were 85  regional cable nehs’orks available for 
camiage by cable system operators as o f  Apr i l  2002, and about 59 planned networks.” 

26. Proxramming Cosfs. Cable system operators spent nearly $9.3 bi l l ion on programminp i n  
2001.“ Of that $9.3 billion, more than $7 bi l l ion was spent to  acquire basic cable nework  
programming.” Programming expenses incurred by cable operators for copyright fees for broadcast 
signal carriage pursuant to Section I 1  I o f  the Copyright Act” amounted to approximately $121.7 mi l l ion 
in 2001 .” I t  is estimated that cable operators wi l l  spend more Than $10 bil l ion to acquire programming in 
2002.5? 

2. Financial  Performance 
- 

27. Cable industry revenue and cash flow indicate increasing industry growth over the last year 
Stock prices, howe\*er, continue to decline, signaling and a half, after several years o f  slow gro\\.th. 

investor apprehension. 

Nielsen Media Research, Torul D e  24 Hours 6 uin . 6 urn Tom1 US Rarings 8 v  Viewing Source Julv, 2000-Junc 
2002, Oct. 7002. Last year, we compared only non-premium cable vieuing shares lo a l l  broadcast television station 
viewing shares. This year, we include viewing trends from al l  cable network sources. For broadcast season 
(September to August) viewing trends, see 80 in/ru. 

‘ I  Id. 

Prime time viewing is Monday through Saturday 8 pm-l I pm and Sunday 7 pm-l I pm. 

Nielsen Media Research, Primerime MondqJ-Surrtrdin’ 8-11 PAI Siindm, 7-11 P M  Tolal US Rnring.7 By Viewing 
Source July 2000-June 2002, Oct. 2002. For broadcast season (September to Aupst)  viewing trends. see 7 80 infro. 

‘’ Id. 

4; 

w 

See 2001 Reporr, 17 FCC Rcd at 1309-10. Last year, we estimated the number of national propramming services 
at 294. NCTA notes in i t s  latest Cable Developments. that there were errors in this calculation. and that the number 
of national programming networks was actually 187. See NCTA. h’orronal liideo Progranrnring Services. 199-1- 
2001. Cable Developments 2002, May 2002. at 2 3 .  

“ S e e  Appendix C, Table C-3 and C-4 

‘’ NCTA Comments at 37. 

2002. 

Ab 

Kagan World Media, Basic Cable Network Economics 2002, at  27: Kagan World Media, Pay TV Newslefler. July 49 

Copyright Act, I 7  U.S.C. $ I I I er seq. 50 

51 Copyright Office, Library of Congress. Licensing Division Report ofRererprs, Nov. 27,2002. Copyright fees, are 
We repon the most current figures reponed by the due on a specific date, but are collected on a rolling basis 

Copyighr Oftice. 

” NCTA Comments at 37. 
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28. Cnble Indusfry Revenue. As Table 4 shows, annual cable industry revenue grew 15.9% 
during 2001, reaching more than $43.9 billion in total revenue, with growth in every revenue segment. 
Both video and non-video advanced services constitute the greatest increases in revenue for cable 
operators during 2001. Analysts estimate that by year-end, cable operator total revenue for 2002 will 
reach nearly $50 billion, with video and non-video services again estimated to constitute the greatest 
increases for cable operators. 

29. Cable Industry Cmlr Flow. Cash flow (generally expressed as earnings before interest. 
taxes, depreciation. and amortization, or “EBITDA”) is often used to assess the financial position of cable 
firms and other capital intensive companies. Cash flow from operarions is the net result of  cash inflows 
from operations (revenue) and cash outflows from operations (expenses). Cash flow from operations 
does not include non-cash charges to net income such as depreciation and amortization. Cash flow from 
operations indicates a firm’s ability to meet its net finance and investment obligations. As Table 4 shows, 
cash flow from operations increased during 2001. though cash flow as a percentage of revenue (cash flow 
margin) declined for the second year in a row. That is, revenues are increasing at a greater rate than cash 
flow, indicating that cable operator expenses have increased faster than revenues over the last year. 

j 0 .  Cabfe Sysfem Transncfions. Over the last several years. as Table 5 shows, the number of 
system acquisitions and exchanges between MSOs has declined. Several mergers among large Operators 

K a q n  World Media, Cable TV Investor, May 14. 2001, at 9; Kagan World Media, Broadband Cable Financial 
Databook. Ju ly  2002. at 10 and 144. Historical dara included in this table may differ from those previously reponed 
because some data have been updated by rhe source. 

5 ;  
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18.288,706 11,469,090 -37.;% Total Number of 
Subscribers Sold 

which involve the transfer and exchange of  numerous systems, however, are not reflected in Table 5.'' In  
addition, the industry benchmark average "value per subscriber" has declined from i ts  peal, of an average 
value of more than $5,700 per subscriber i n  2000. to an average of approximately $2.200 as of June 
2 0 0 2 . ~ ~  

TABLE 5: System Transactions: 1999 -June 20OZs6 

17.958.375 56.6% ;88.120 

/Numberof Systems Sold I 92 I 45 I -51.146 I 36 1 -20.090 1 ~~ 12 I 

198,790 

28,345,972 

Average Number of 
Subscribers per System Sold 
Total Number of 
Homes Passed Sold 

254.869 28 2% 498.844 95 7% 52.54: 

18,990.62 I - 3 3  0% ;1,657,22 I 66.730 666.216 

erag6Number of Homes 

31. SIock Prices. Cable stock prices, as measured by the Kagan MSO Average. Jccliiied 14.5% 
in 2001. whereas the S&P 500 declined 13% in 2001. and the NASDAQ declined ?I?& In thc first hal f  
of 2002, the Kagan MSO Average declined 38% over year-end 2001. The delizting o f  Adelphia 
Communications in M a y  2002 contributed to this decline." Despite recent declines. ho\rc\cr .  man) Wall 

.. 

Merger transactions are not reflected in Table 5. Mergers over the last couple of years. houercr. hrrc involved 
the transfer of many cable systems. See e.g., Applicurions/or Cvnsenr IO !he Trunsfer uf C',mir,d '31 1.1.1'n.w~ and 
Seciion 2 l J  Au1hori:arionsfrom Mediaone Grortp, Iric , Tran,vJeror. ro .ATdT Corp., Trarr\l>rrx I5 t1.C Kcd 98 16 
(2000); Applicarions for Consent ro the Transfer of Control o/ License.< and Sectron 2 l J  .fldt,,r~:~t,,ms bI. Time 
Wurner Inc. and America Online. Inc., Tronsferors. IO AOL Tinre Wurner lnc , Trans/crc.t.. Ih 1 ( 'C Kcd 6537 
(2001); Applicarions for Consent I O  the Trunsfer qf Control of Licenses, Comcust Corporurro~l a d  4 T d  T Corp ,  
Transfirors, 10 AT& T Comcusr Corporation, Trans/ree, Repon and Order (':4T& T-Conrcu.$I . \ l ,q-, .r  1 h k r " ) .  FCC 
02-3 IO, (Nov. 14, 2002). 

Suhrcrihm in cenain 
systems are more valuable based on considerations such as the capacity of the system. the abcrrcc numbcr of 
services purchased by subscribers in a given system. or the cash flow generated by the operalion5 ot J gircn r!stem. 
System sale prices also vary from year to year based on supply and demand factors as well 3\ indum! ~ c c c s s  to 
capital and the relative cost of  such capital. 

56 Kagan World Media, Cable TV Investor. Jan. 25. 2002, at I I :  Kagan World Media, Cable TV lnir\lor, July 18, 
2002, a1 9. Hisrorical data included in [his table may differ from those previously reponed becju,c 
been updated by the source 

5 4  

The value of cable subscribers i s  not uniform nationwide. but instead varies by system 

d ~ l a  have 

See h. 55 supra 

Kagan World Media. Broadband Cable Financial DaIabooL, J u l y  2002, at 89. 

51 

58 

'' Id. 
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T o t z k a i s e d :  81,769 $58,202 8,94 I 22.923 $1 71,835 
1994-June 02 

Avg Raised $9,620 $6,847 1,052 2,697 $20,216 
Per Year A 

47.6% . 33.9% 5.2% 13.3% 

Street analysts expect that the cable industry will outperform rhe S&P 500 and media stocks in eeneral  in 
2002-2003.60 

3. Capi t a l  Acquisi t ion and Disposition 

3 2 .  lndusrty Financing. T h e  cable industry typically has relied on combinations of private and 
public financing, with the distribution of these combinations varying greatly from year  to year. These  
year-to-year fluctuations in financing sources appear t o  be based on the  availability of acceptable 
financing rates through private investors or capital lending institutions, and the attractiveness of debt  and 
equity offerings. Table 6 shows the amount raised per year by source. 

TABLE 6:  Acquisition of Capi ta l :  1991 - J u n e  2002 (9 in millions)6’ 

3 3 .  C@rd Expendirures/Capbal Invesmrent. Since 1996. cable operators have invested more 
than $65 billion to  upgrade systems in order to deploy higher quality television and advanced two-way 
broadband services.6’ The rebuilding of more than a million miles of cable plant, which is nearly 80% 
complete, has translated into numerous new services, such a s  digital video, digital music, high-speed 
Internet access, cable telephony, video-on-demand. and other interactive  application^.^' In 2001, the 

Richard Biloni and Benjamin Swinburne. Nen, Rorrngs S w e n r ,  Morgan Stanley, Mar. 18. 2002; Adelphiu Aside: 
Financial Analysrs Tell NCTA Cable’.x Dqv W i l l  Conre .Again, Comm. Daily. May 8, 2002. at 6;  Spencer Wang, John 
Blackledge, and Thomas Sheehan. Media & Enrerramrrrmr: Mcdru Mosarc 2002-A Man,/esrn/or Media lnvesrrng in 
2’002’. ABN-Amro, Jan. 3, 2002, at 4. 

60 

61 KaSan World Media, Cable T V  Finance. Feb. X, 2002. at 8; Kazan World Media, Cable TV Finance. Aug. 21, 
2002, at 7. Historical data included in this table may differ from those previously reponed because some data have 
been updated by the source. 

6 2  NCTA Comments at 4. 

tJ Id. 
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cable industry spent a total o f  $17.8 bil l ion in capital expenditures.@ Cable operators spent approximately 
$850 mi l l ion on the construction of new plant. $4.1 bil l ion on upgrades. $2.4 bi l l ion on rebuilds, $6.5 
bi l l ion on new equipment, and $4.0 bi l l ion on maintenance of new and existing equipment.” This 
represents a 14.6% increase over the $15.5 bi l l ion spent in 2000.66 Analysts expect that operators w i l l  
spend an estimated $17.6 bil l ion in 2002, a decrease ofO.9% over 2001.6’ Of the $17.8 bi l l ion to be spent 
industry-wide, it i s  estimated that approximately $825 mill ion w i l l  be spent on construction of new cable 
plant, $2.2 bi l l ion on rebuilds, $3.5 bi l l ion on upgrades, $7.1 bi l l ion on equipment and $4.0 bi l l ion on 
maintenance.“ 

34. MSOs continue to spend substantially on maintenance, upgrades, rebuilds. and new services, 
though with industry upgrade goals near completion. many cable operators have already begun to  spend 
less on capital For example, Comcast reported capital expenditures o f  $2.2  bil l ion in 
2001, and i s  expected to spend approximately $1.5  bi l l ion in ?O02.70 As of June 30, 2002. Comcast had 
spent about $789 million.” Cablevision reported total capital expenditures of about $ 1 . 3  bil l ion in 2001 
($900 mi l l ion of which was for cable television services). and i s  expected to spend $ I  bil l ion in 2002.” 
Cox reports capital spending of $2.2 bil l ion on capital expenditures in ?OOI . ”  As o f  June 2002. Cox had 
spent approximately $1 billion, and expects that by year-end i t  w i l l  have spent a total of $2 b i l l i ~ n . ’ ~  
Charter reported cable capital expenditures o f  $3 bill ion in 2001. and i s  expected to spend approximately 
$2.5 bi l l ion during 2002.’5 As of June 30. 2002. Chaner had already spent $1.1 bi l l ion in capital 

Kagan World Media, Cable TV Finance, June 7, 2001. at 3 ;  sec ulso NCTA Comments at 25. As a result of these 
expenditures, approximarely 74% of al l  cable homes (or approuimately i l  million cable homes) were passed by 
sysrrms with a capacity of at least 750 MHz. and approximately 68% of homer passed (or 70 million households) 
were passed by activated two-way plant. NCTA Comments at 26. 

Kagan World Media, Cable TV Finance, J u n e  7. 2002. at 3. “Rebuilds” are significant improvements made to 
existing systems that do not retain much of rhe old system planr and equipmen!. “Upgrades” are improvements to 
existing cable systems that do not require the replacement of the enure elisling plant and equipment. See also 
NCTA Comments at 25. 

t4 

65 

Kagan World Media, Cable TV Finance. June 7. 2002. at 3 .  

Id. See also NCTA Comments at 25 .  

Kagan World Media, Cable TV Finance, June 7. 1002. a! 3. 

NCTA estimates that the rebuilding of cable plant i s  nearly 8090 complete. NCTA Comments at 4.  For example. 
Cablevision envisions “complerion of the company’s enure netnorh upprade to 750 MHz in 2003.” Cabievision 
Systems Corp., Cablevision Systems Corporurron Aiinormce~~ Frtllj -Fiinibd Groicrh Plan (press release), Aug. 8, 
2002. 

Comcast Corp., SEC Form IO-Kfor the Year-Ended Dcceirrhrr 3 1 .  X)l l l .  at 75 and 41. Comcast’s merzer with 

Comcast Corp.. SEC Form 10-Qfor the Qriurrcr-Errili,d.lrrIrL, 30, ?OlJ?. at 4 

Cablevision Systems Corp., Cubloision Sysreni,~ Corporurio,i Repurr\ Foirrrh Quurter 21101 Frnuncrul Resulrs for 
Cablorsion NY Group and Rornbou Mediu Group (press release). Feb. 14. 2001. Cablevision expects completion 
of the company’s entire network upgrade to 750 MHz by year-end 200;. Cablevision Sysrems Corp.. Cableiwon 
Sysrems Corporarion Announces Fully-Funded Growrh Plan (press release), Aug. 8. 2002. 

66 

67 

68 

69 

70 

AT&T could affect Comcast’s year-end expenditures. SI’C fn. 78 rnJh 

11 

72 

Cox Communications, Inc., SEC Form IO-K1Ojl.A For rhr l’eur-Ended Decenihw 11, 2001. at >. 

Cox Communications, Inc., SEC Form IO-Q For rhe Qriur/cr-EndedJirne 30, 2002, at 12; Cox Communications, 
Inc., Cox Communrcarions Announces Second Quurrer Finuirciul Resulrs For 2002 (press release), J u l y  3 I. 2002. 

Charter Communications. Inc.. SEC Form I O - K N Y  for rlle Ycwr-Ended Dccerrrber 3t. 2001, at 46. As a result of 
these expenditures. 75% ofcharter subscribers were served by systems with a capacity of 750 MHr  or greater. with 
3496 of Chaner subscribers served by sysiems with a capacity of 850 MHz. and more than 78% of Charter 
subscribers are served by systems wifh two-way capability. Chaner elpects by year-end 2002, nearly 85% of i ts 

(continued ....) 
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expenditures.16 A O L  Time Warner spent $2.2 bi l l ion on cable-related capital expenditures durins 200 I. 
and has spent $975 mi l l ion on cable-related capital expenditures during the first hal f  o f  2002.” AT&T 
Broadband reported capital expenditures ofapproximately $3.3 bi l l ion in 2001, o f  which $1.5 bi l l ion was 
related to the growth and support of advanced services and $58; mill ion was for network construction and 
upgrade.78 As o f  June 2002, AT&T Broadband reponed capital expenditures of $1.7 bill ion, of which 
$695 mi l l ion was related to the growth and support of advanced services and $482 million was for 
network construction and upgrade.” 

4. Provision of Advanced Broadband Services 

35. Advanced services continue to be deployed a t  a rapid pace. With most systems able to 
deliver digital video, and many systems able to deliver cable modem and/or cable telephone service, 
MSOs are beginning to  commercially deploy other advanced service offerings such as video-on-demand 
(‘%‘OD), high-definition television (“HDTV”), and Internet protocol (“1P’) telephony over cable 
systems. 

36. Digiial Video Services. Mosr major cable operators currently offer a selection of digitally- 
compressed video channels to analog subscribers on a “digital tier.’”’ Digital compression technologies 
allow anywhere from four to 12 video channels to be compressed into the capacity previously used to 
provide just one standard six MHz analog channel. Most cable operators offer two tiers of digitally 
compressed service; one that offers programming similar to programming available on the basic cable 
tier, and a second that offers programming similar to programming on the premium tier of service. This 
additional programming i s  offered in stand-alone packages, or in combination with PPV and VOD.8’ 
Currently there are about 90 networks available for carriage on cable systems’ digital tiers, offering a 
wide range of genres, including spans. music, movies. children’s, family, and foreign-language 

37. As of year-end 2001, it was estimated that there were more than 15.2 mil l ion digital video 
As of June 2002. there were an estimated 16.8 mi l l ion digital video subscribers industry-wide.” 

(.,.continued from previous page) 
subscribers wil l  be served by systems with broadband capacity of 750 M H r  or greater. Charter Communications. 
Inc., SEC Form lO-Q/or /he Quarrrr-EndedJlme 30, 2002, at 28. 

’’ Id. at 27 

AOL Time Warner, Inc., SEC Form IO-K/or rhe )ear-Ended December 31, 2001, at F-16 7 l  

’*AT&T Broadband. AT&T Group IZarnings Commmranz: Fourrh Qrrurrer 2001. Jan. 30. 2002 at 12. As of 
December 3 I ,  2001.59% of AT&T’s cable plant had been upgraded to a capacity of  at least 750 MHz: Applications 

/or Consenr IO the Transfer ofConrro1 of Licenses. Cumcast Corporarron und AT&T Corp., Trons/erors. Io AT&T 
Comcasr Corporurion. Transferee. Applicarrons and Prihlrc Inrcresr Sraremenr (“AT& T-Conrcasr Merger 
Applrcarion”), M B  Docket No. 02-70, Feb. 28, 2002. at 18. 

’9 ATBLT Broadband, AT&T Group Earnings Cuinntenran,. Sccond Quarrer 2002. July 23, ZOO2 at I I ;  AT&T 
Broadband, AT&TGroup Eurnings Cornmenrug. Firs/ Quurrer 2002, April 24,2002 at I 1  

80 The digital tier offers programming that is digitally compressed for efficient delivery. The programming i s  then 
demodulated from digital to analog formal for display on subscribers’ analog television receivers. This so-called 
“digital tier” does not provide programming for display on subscribers‘ digital receivers with 16 by 9 format or 
high-definition resolution. 

NCTA Comments ar 29, 

Id. 

Id see also NCTA, Whar Is Digrrul Cable7, a1 hrtp:/lwww.ncra.com; Sce also Kagan World Media. Broadband 

81 

mi 

Cable Financial Databook, July 2002. at 78. 
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subscribers.“ The cable industry estimates that by 2006. the number of digital subscribers w i l l  increase 
nearly three-fold over 2002 levels, to more than 48 mi l l ion digital cable subscribers.8s 

38. As of  year-end 2001, Cox reported approximately 1.4 mil l ion digital video subscribers, and 
more than 1.6 mi l l ion subscribers as o f  June 2002.86 As of  June 2002. Comcast reponed nearly two  
mi l l ion digital video subscribers and expects to end 2002 with as many as 2.7 mil l ion digital video 
subscribers.” As of year-end 2001, AOL Time Warner had more than 3.3 mi l l ion digital video 
subscribers.R8 B y  June 2002, A O L  Time Warner had as many as 3.9 mil l ion  subscriber^.^^ As of year- 
end 2001, AT&T reported 3.5 mi l l ion digital video s u b ~ c r i b e r s . ~ ~  As o f  June 2002, AT&T reponed 3.9 
mi l l ion digital video subscribers.” Charter Communications provided digital video service to 
approximately 2.1 mi l l ion subscribers as of year-end 2001 and 2.4 mil l ion subscribers as of June ?OO?.9’ 
Charter expects to have as many as 2.7 mill ion digital video subscribers by year-end 2002.91 Cablevision 
began providing digital video service commercially in September 2001.9J B y  year-end 2001, Cablevision 
had 17,200 digital video subscribers, and by June 2002, Cablevision had 42,670 digital video 
subscribers.” Cablevision expects digital video to be available to as many as 3.4 mil l ion subscribers by 
year-end 2002.06 

39. Video-on-Demand. Cable operators continue to focus on video on demand (“VOD’) service 
offerings and local content, with each of the top ten cable operators testing or offering a commercial VOD 
service.” Unlike pay-per-view services, VOD services allow the subscriber to select at any time 

’‘ NCTA. Il‘hur IS Digirol Cable?, at http://WwW.ncta.COm 

Id. 

Cox Communications, Inc., SEC Form IO-h‘fi7r /hi, Year-Ended December 31, 2001. at 4: Cox Communications, 
Inc., Cox Comrnu,iicolions Announces Second Qiiarier Financial Resiilri For 2002: Siimnron, of Operarrng 
Srarisiic.r (press release). July 3 I. 2002. 

16 

Comcast Reply Comments at 2 R7 

88 AOL Time Warner, Inc., AOL Time Wamcr Provides Updarr on 2002 Wirh Consolidation of AOL Europe; 
Company Reporis Preliminary Resulrs Jur 2002 (pres release). Jan. 7. 2002. 

8q AOL Time Warner, Inc., SEC Form IO-Q/or rhe Qiiurrer €ndcdJiine 30, ?002. at 12 

AT&T Corncast, Merger P r o p u s o l ~  Join! Pru.~~i~Srare~rre~~riProspecr, ls. May 14, 2002. at Vll-28. 

AT&T Broadband. AT& TGroup Eurnings Comnrei?ray. Secund Quarrer 2002, July 23,2002. at 12 

“I 

91 

91 Chaner Communications, Inc., SEC Form IO-K /or the reor-Ended December 31, 2001. at 15; Charter 
Communications. SEC Form lo-Q/or rhc Quorrer-Ended.Jiinc 30. 2002. at IS. 

9’ Charter Communications, Inc., SECFarm /0-K/or!he ~~,ar-Enr/i,dDecrirrber 3 / ,  2001, at I ; .  

Cablevision Systems Corp., Cablevision Swi,nr.i Corpororio17 Repurrs Fourrh Qiiurler 200l Flnunciul Rcsnl!.y 94 

(press release), Feb. 14, 2002. 

Id; Cablevision Systems Cop., Cublevision S) S I ~ I I F  Corpororior? Reporrs Second Quurrer 1007 Financial Resulrs 
(press release), Aug. 8 ,  2002. 

Cablevision Systems Corp., Cablevision Swems  Corporation Announces Fully-Funded Growih Plan (press 
release). Aug. 8,  2002. 

Jennifer Lee. lnteruclive TV is Finully Here. Sori O/, NEW YORL TIMES, Apr. 4. 2002, at E l .  See also Richard 
Biloni, Broudband Cable: Trulh, Lres and Truck Rolls. Understanding Product Projmbi l iy ,  Morgan Stanley. Oct. 
4. 2002 (“Morgan Stanley Oct 4’ Repon”). at 6 ; .  Morgan Stanley notes that “most of the developments in the 
VOD space . . . have been content related rather than deployment specific” indicating that cable operators are 
focusing on ensuring they have saleable popular content IO offer subscribers. Id. See also Kagan World Media, 
Broadband Cable Financial Databook. July 2002. at 79: Andrea Figler, Movies Lead, All Oihers F o l l o ~ ,  
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programming they wish to view from a large selection o f  t i t les and categories stored on a remote server.98 
V O D  systems run on a server located in the cable operator's headend, which delivers programming as i t  i s  
demanded by individual subscribers at virtually any time, with VCR-like controls such as pausv. rewind, 
forward and stop, and for an extended period o f  time. usually 24 hours. Some operators arc optinp to 
offer VOD via the subscription model ("SVOD'), in which the subscriber pays one monthly fee for 
unlimited access to a library of pre-selected programming. By 2005, V O D  revenues are projected to 
range between $278 mil l ion and $3 billion.99 

40. N C T A  comments that "the battleground between cable and DBS" is  moving into the V O D  
arena, but that cable companies have differentiated approaches to  providing t h i s  service.""' EchoStar 
agrees with NCTA's assessment regarding VOD, but states i t  cannot compete effectivel! u i th  cable's 
V O D  offerings because cable i s  able to cache content at  servers throughout a franchise area. EchoStar 
states that DBS operators must rely on limited bandwidth on satellite frequencies. n i th  on-demand 
programming available at staggered intervals throughout the day.'" Some cable MSO, report that V O D  
has contributed to increased demand for and reduced chum of digital services.Ioz Coincart >tales that i ts 
V O D  deployments have provided consumers with increased control over their viewing c h o i w  and have 
helped drive demand for digital services.'" 

41. Cox provides V O D  in i t s  Hampron Roads and San Diego markets, and announced the launch 
of the first advertiser-supported V O D  channel in i ts San Diego market in August 2002.'"' 1)) thc end of 
2002, Cox plans to have VOD capabilify deployed for 30% of homes passed.In5 Comcast reports that it 
has launched VOD in 15 markets covering over 3.2 mil l ion homes and expects to make V01) available l o  

(...continued from previous page) 
CARLEWORIK. Oct. 28, 2002, at hnp://www.kagan.com'archive/cableworld,20/lO 2X cuJfl? IIC806.shtml 
(visited Oct. 29,2002). 

Pay-per-view is pay television propramming for uh ich  cable subscribers pay a one ttnir k c  1tw rJch prozram 
viewed. The programming is generally available at  pre-set times and in some cases i s  tlmeihitteJ dcrobs several 
channels to increase the oppormniry for viewine. Once initiated. the program cannot be pau\cd. i cuwnd or fasr- 
forwarded. The progamming is  cablecast From the operator's headend to al l  subscribers hut onl) dc\Lrxnhlrd for 
those who order the programming. See CableLabs. at hnp:// \ruw.cablelabs.co~'news/glossar~ h t m l ~ l '  t ri\lted Oct. 

98 

29.2002). 

See Emarketer, lnferucfive TC: Realiy & Oppununin, ("1007 Eniurlaer S i u w ' ) ,  March 2 0 0 .  JI I :< 19 

NCTA Comments at 3 I 

EchoSrar Reply Comments at 6 .  

See Man Srump. Cuble Ops Touring VOD us .4nf,-Chitrn Ilkupon. BROADBAND WCCii. hlx  J. ? I M l ? .  quotin: a 
Cox executive: "VOD will drive digital penetration:" and a Chaner executive: "In regions \\hew nc \ c  hunched 
VOD for over 18 months. we see [digital chum] diving well below four percent per month. c<wlpJrcd to t)pical 
digital chum rates in the range of 6-8 percent." Id 

Comcast Comments at 5 ;  Comcast Reply Comments a1 j .  Comcast believes that. although \'(>I) I\ !hlu:ht of as a in; 

way to deliver movies to consumers for a fee, Comcast i s  increasingly focusing on delivering othcr \ ' ( I [ )  content, 
including games, distance learning, how-to programs. and foreign language programming, - ai  no additiondl charge as 
a means of driving sales of digital video. /d .  at 3.4. 

Cox Communications, Inc., Cox Cornmitnicafions Annoitnces Lurrnch o/ Firsf-Ever Aherr iwi ,c . \  ~ r r r c d  I 'ideo 
On Demand Channel (press release), Aug. 20, 2002; NCTA Comments a i  32. See Kagan World hlcdla. Broadband 
Cable Financial Databook, July 2002, at 79; 

Staci Kramer. Revenue Good, Churn Bud, CABLEWORLD. Oct. 2 8 ,  2002. Cox does not yet offer SVOD to i ts 
customers. Id. 

IO0 

in1 

I02 

IDI 
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nearly 50% of i ts homes passed by year-end 2002.”‘ Comcast charges customers $3.95 for new releases 
on-demand and $2.95 for library content, but it includes SVOD services at no additional charge for those 
subscribing to premium programming, such as HBO, Showtime and Starz.lU7 Charter offers V O D  in I 2  
markets and has stated it w i l l  launch nine additional markets by year-end 2002, building a V O D  
“footprint” o f  approximately I . I  mil l ion customers. or  40% o f  its total digital base.”* AOL Time Warner 
has launched VOD in 32 o f  i ts  34 divisions. covering at least eight o f  i t s  markets.lo9 In addition to 
offering HBO, Starz Encore, and Showtime SVOD services and HBO on Demand, AOL Time Warner 
offers free content from Scripps Networks, including HGTV. Food Network and the BBC.”’ AT&T has 
launched V O D  in four major markets. and has begun a trial in two of those markets to test StarzEncore 
and Showtime SVOD services.”’ Cablevision offers V O D  over i t s  io digital service in select pans o f  i ts 
franchise area.”’ Approximately 26% o f  Cablevision‘s io customers have signed up for at least otie 
SVOD s e r v i ~ e . ” ~  I n  September 2001, Cablevision launched a V O D  service called Mag Rack. offering 
special interest video content in the form o f  “video magazines.””‘ Each selection from the “video 
magazine rack” provides in-depth information and expert advice in a specific field of interest.’” As of 
June 2002, Cablevision was offering 27 “video magazines.” and it anticipates having between 3 5  and 40 

Comcast Reply Comments ar 3; NCTA Comments at 31. Comcast has deployed W i d  technology in systems I 06 

totaling I .5 million Comcast customer homes in Florida, Virainia, Maryland. and Delaware, which provides viewers 
with free interactive programs and advenisements. Corncast Reply Comments at 5. Comcast also has deployed 
Worldgate’s ITV services in Huntsville and Tuscaloosa, Alabama, which includes a variety of  content including 
updated weather forecasts, horoscopes, recipes, stock quotes. headline news stories, entenainment links, and sports 
scores. Id 

Comcast Reply Comments at 3 ;  NCTA Comments at 31; Sraci Kramer, The Slakes Jus! Cor Higher, 
CABLLWORI~D, Oct. 28,2002, 

Chaner Communications, Inc., SEC Form IO-h‘/or /he t’cor Eiidcd December 31. 2001, at 15; Staci Kramer, 
Ready Sei, Launch. CABLEWORLD, Oct 28, 2002. Charter has approsimately 250 tit les on VOD and SVOD and 
plans to roll out Mag Rack in January 2003. Chaner charges E 9 9  for new releases, $2.99 for library content. and 
$3.99 per month for SVOD. 

NCTA Comments at 32; Kagan World Media. Broadband Cable Financial Databook, July 2002, at 79; AOL 
Time Warner, Inc.. SEC Form l o - K j u r  rhe Year Ended December 3 ) .  1001, at IO; Mavis Scanlon, Kickrng Info 
High Gear. CABLEWORLD. Oct. 28, 2002. AOL Time Warner charges $3.95 for new programming releases and 
$1.95 for “library” content. The company also offers subscription VOD of HBO, Cinemax, Showtime and the 
Movie Channel catalogues for $6.95 per month. 

107 

I08 

I09 

‘ I 0  Id. 

AT&T Broadband, AT&T Broadband Launches Trial of Sirh.vcr;pfion b’ideo-On-Demand m Los Angcles (press 
release), May I, 2002; AT&T Broadband, AT& T Broodband To Lorinches Video-On-Demand M’irh DIVA (press 
release), OCL. 3, 2000. 

Cablevision Systems COT., Cohlwisiun Si,srenis Corpurarion Reporrs Second Quarrer ZOO? Financial Resirlrs 
(press release). Aug. 8. 2002. Cablevision offers over 700 ti l ies per month; 30 hours ofchildren‘s programming and 
movies; Mag Rack, a collection of video magazines covering specific fields of interest; encores of cable network 
programming; wrestling and classic sports matches; and 300 hours of “ITV clips,” including local news, movie 
trailers and TechTV stories. See Mavis Scanlon, The L’pside o/ Cuing Slur,  CABLEWORLD, Oct. 28, 2002. 
Cablevirion charses $4.95 per new release on-demand and $2.95 for library ti t les; SVOD is  $4.95 per month and 
requires separate subscription to premium channels. ld. 

llj ld. 

1 1 1  

I ,?  

I l a  Cablevision Systems COT., Cablevision Sysrems Corporarion Reporrs Second Quarter ZOO? Financial Re.~uIrs 
(press release), Aug. 8, 2002. Chaner and Insigh! have also agreed to carry Cablevision’s Mag Rack VOD service 
in several oftheir systems. CableFAXDaily, Sepr. 4. 2002, at I 

NCTA Comments at 32. I I 5  
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distributed by year-end 2002.'1b Insight continues to build i t s  VOD deployment in ten markets and now 
has 225,000 subscribers capable o f  buying V O D  p ropmming . " '  

42. Digital Television ("DTV') and High-Dejinition Television ('"DTP). During the past 
year, the amount o f  digital and HDTV programming offered by cable operators has increased. Cable 
operators are now offering high definition digital programming, which i s  delivered to subscribers with 
digital receivers for display in digital format and resolution. Several MSOs, including Comcast, AOL 
Time Warner, Cox, Charter, AT&T, Adelphia. Cablevision, Mediacom, Insight, and CableOne now offer 
H D T V  on cable systems in selected markets."x In addition, the top ten cable operators (representing 
more than 85% of subscribers nationwide) w i l l  offer to carry the signals o f  up to five digital broadcast 
stations or other programming networks that provide H D T V  during at least 50% o f  their prime time 
schedule or a substantial portion o f  their broadcast week by January I, 2003.'19 

43. Comcast offers H D T V  service to more than 1.3 mil l ion subscribers.'" In addition to 
providing access to high-definition broadcasts o f  ABC. NBC. CBS. HBO, and Showrime in selected 
areas, Comcast w i l l  also offer H D T V  signals for certain local PBS stations and i ts  own Comcast 
SportsNet."' AOL Time Warner has launched H D T V  in more than 40 markets including high-definition 
broadcasts o f  ABC, CBS, NBC, and PBS. as well as H B O  and Showtime in certain areas.'" Cox offers 
HDTV services in two markets wirh seven additional market launches planned before year-end 2002.1'3 
Cox's initial lineup includes local ABC and PBS stations, as well as HBO HD, Showtime HD and 
Discovery HD Theater.'*' Chaner has announced that i t  w i l l  provide HDTV programming from HBO 
and Showtime it several of i t s  markets."' 

44. Internet and High-Speed Dotri Services. Dial-up Internet access i s  s t i l l  the most widely-used 
mode o f  accessing the Internet. As of year-end 2001. approsimately 80%-82% of  al l  Internet households 

~ ~~ 

' I 6  Cablevision Systems C o p ,  Coblevrsron Sirrerm Corporofiwr Ruporr Second Qiiurler 2002 Financial Results 
(press release), Aug. 8, 2002. 

Shirley Brady, Gerring Back in rhe G u m .  CABI~LWORLI). Oct~ 28. 2002. VOD access i s  available as part o f  
Insight's Digital Gateway service. Insight charzes Sj.99 for new releases. $2.99 for library rilles. and 59.99 for a 
children's unlimited programming package. 

NCTA Comments at 33-35. Linda Moss. O p  ' HD Qiwn ~ C'un Il'e LL'VJ. Fee?, MIILTICHANNCL NEWS. Nov. 25 ,  
2002, at 6 .  

See Letters from Michael K. Powell, Chairman, FCC. IO The Honorable Ernest F. Hollings, Chairman, 
Comminee on Commerce, Science and Transportation. U S. Senate. and The Honorable W.J. "Billy" Tauzin, 
Chairman, Committee on Energy and Commerce, U S. House o f  Representatives. Attachment (Proposol /or 
Chlunfary Induvrry Acrions 10 Speed !he Digiful Ti.lerirron Tromocrion) (Apr. 4, 2002) (" Ib l imfon~ DTI' Plon"); see 
olso Lener from Robert Sachs, President NCTA. IO Chairman Powell, May I ,  1002. 

'Io Comcast Reply Comments at 4 ;  Comcast COT.. Conrcu.r~ Tu Debit/ HDTY In Major Markers By End 0/2002 
(press release), Mar 14,2002. 

''I Comcast Corp., Comcasr Lounches HDTI' (press release), OCI. 29. 2001; Corncast COT., Conrcasf TO Debrif 
H D W ' f n  Mqur Morkers Bv EnJo/M02 (press release), Mar IJ. 2002: AT&T-Comcas~ Merger Applicution, at IO. 

117 

I I 8  

119 

I?? NCTA Comments at >3; AOL Time Warner. Inc., SEC Form lO-K/or rhe Yeor-Ended December 31. 2001, at I O .  

Cox Communicalions, Inc., Cox Communfcorions Lorinchcs HDTY in Phoenix (press release), Sept. 4. 2002 

Id. 

Charter Communications, Inc., Chorrer High Definirion Scrufce Dehurs n Five Morkers (press release). May 29, 
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were accessing the Internet using dial-up modems 1 2 *  I t  is projected that telephone dial-up wil l  remain the 
principal means of  accessing the Internet until about 2005-2006, when it is expected that less than 50% 
will use dial-up access, with the remaining accessing the Internet through broadband facilities.”’ 

45. Cable modem access i s  currently the primary means of accessing the Internet over broadband 
networks, although cable’s share of the broadband Internet access market has decreased over the last 
several years.’’8 DSL remains the most significant broadband competitor to cable modem service. As of 
year-end 2001, high-speed Internet access services provided over cable were available to more than 50 
mi l l ion homes, and there were between approximately 6.9 and 7.4 mil l ion subscribers. \\hereas there were 
between 3 and 3.3 million residential DSL  subscriber^."^ At that same time rhere were about 200.000 
subscribers to other broadband technologies, including satellite and wireless.’” 

46. The Internet service providers (“ISPs”) used in cable modem service are selected by the cable 
provider.’” Some cable operators offer only one ISP to customers in a given system.’” and others offer 
consumers a choice among multiple ISPs. AOL Time Warner currently carries Road Runner and the 

”* J P  Morgan estimates that as of year-end 2001. 81.5% o f  Internet households used dial-up connections. Morgan 
Stanley estimates that as of year-end 2001, KO% of  lnrernet households used dial-up conneclions. Spencer Wan“ 

j; and John Blackledge, Media Markers. Back IU Basics, J P  Morgan Securities. Aug. 19, 2002 (“JP Morgan Aug. 19 
Report”), at  155; Richard Bilotti, Benjamin Swinbume. Megan Lynch, and Scott Babka, NUTS.‘ The Lasr One 
Standing Wins, Morgan Stanley, July IO. 2002 (“Morgan Stanley July 10’ Repon”), at 65. 

JP Morgan estimates that as of year-end 2005. 4496 of Internet households will use dial-up connections, while 
55.5% wi l l  use broadband connections. Morgan Stanley estimates that as o f  year-end 2006. 48% of  Internet 
households wi l l  s t i l l  use dial-up connections while 52% wi l l  use broadband connections. Broadband 
technoloeies include cable modem. telephone company digital subscriber line (“DSL”), broadband wireless, and 
broadband sarellite. Broadband technologies allow users to access rhe Internet at much Sreater speeds than are 
available over traditional dial-up connections See lYY9 Rqmrr. I 5  FCC Rcd at 1003-04. 

Cable’s share of the broadband market remained relatively stable )?a 

between year-end 2001 and June 2002. and sonic analysts expect cable’s share wi l l  increase slightly at  year-end 
2002, though it is expected lo remain over ten percentage points belou 1999 levels. Id. 

’ ”  Based on information From five top cable operators. Bear Steams estimates more than 50 million marketable 
homes as ofyear-end 2001, Cable modem service is likely available to many more homes than that. Raymond Lee 
Katz. Gloria Radeff, and Bryan Goldberg, Cabie TI’ &! Broodbund, Bear Steams, May 2002 (“Bear Stearns May 
Repon”), at  14. JP Morgan estimates thar as of year-end 2001. there were 6.9 million cable modem subscribers. 
Bear Steams estimates that as of year-end 2001. there werr more than 1.35 million cable modem subscribers, and 
Morgan Sranley estimates that as of year-end 2001, there were more than 7.S8 million cable modem subscribers. 
Bear Steams May Repon, at 14; JP Morgan Aug. 19Ih Report at  155;  Morgan Stanley July Repon, at 65.  Bear 
Steams estimates that as of year-end 2001. there were 3 million residential DSL subscribers. and Morgan Stanley 
estimates that as of year-end 2001, there were more than 3 . 3  million residential DSL subscribers. Bear Stearns May 
Repon, at 14; Morgan Stanley July IO’ Repon. at 65. 

JP Morgan estimates that as of year-end 2001. there were 200,000 subscribers to satellite and wireless broadband 
Bear Steams estimates that as o f  year-end 2001, ‘here were 23,000 subscribers to satellite and 

127 

Id. 

See Morgan Stanley Oct ?Ih Report. at 46-7 

150 

technologies. 
wireless broadband technologies. Bear Stearns May Report, at 14; JP Morgan Aug. 19Ih Repon. at 155. 

Many cable providers offer cable modem service through proprietary ISPs. See 2001 Reporr, I 7  FCC Rcd 1266- 
67; see olso lnquiy  Concerning High-Speed Accen ro rhe Inrrrncr Over Coble and Orher Facrliries, Inrernel Over 
Cohle Declararoy Ruling. Appropriare Regvlaroy Trearmenr /or Broadband Access /o the /nlernel Over Coble 
Focilirirs, CS Docket No. 02-52. GN Docket No. 00-185. Declaratory Ruling and Notice o f  Proposed Rulemaking 
(“High-Speed Accesi Declurafory Ruling and NP R W ) ,  I 7  FCC Rcd 4798 (2002). 

For example, Cablevision offers high-speed Internet access service under the brand Optimum Online only, and 
Chaner offers high-speed Internet access services under the brand name Charter Pipeline only. Cox offers high- 
speed Internet access services under the brands Cox Express and  Cox High Speed Internet, however, each system 
offers only one I S P  l o  its subscribers. 
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AOL Internet service, as well several unaffiliated national or regional ISPs, including Earthlink."' 
Comcast, AT&T, and AT&T Comcasr (Comcast) have entered into an agreement with Microsoft."' 
which provides that, for a specified period of time, if AT&T Comcasr offers a high-speed Internet service 
agreement to any third party on any of its cable systems, AT&T Comcast w i l l  be obligated to offer an 
Internet service agreement on non-discriminatory terms with respect to the same cable systems to 
Microsoft's ISP, The Microsoft Network (.'MSN'').13' AT&T and Comcast have also agreed to c a r p  the 
AOL ISP service on the combined AT&T and Comcast systems (Comcast), serving up to one-third of the 
MSO's subscribers."' AT&T has already entered into contracts with several national or regional 
unaffiliated lSPs including EarthLink, and Comcast has entered into a contract with unaffiliated ISP. 
United Online."' 

47. As o f  year-end 2001, Cox had approximately 884.000 high-speed Internet access subscribers, 
and by June 2002. had approximately 1.1  mil l ion  subscriber^.'^^ Analysts forecast that Cox could have as 
many as 1.3 mil l ion high-speed Internet access subscribers by the end o f  2002.'39 As of year-end 2001, 
Comcast had 948,000 high-speed Internet access subscribers, and by June 2002, Corncast had 
approximately I .2 mill ion high-speed Internet access subscribers.'" As o f  year-end 2001, AT&T had 
approximately 1.5 mill ion high-speed Internet access subscribers, and as of June 2002 AT&T had 
approximately I .8  mill ion subscribers."' As o f  year-end 2001, Cablevision had 506,675 high-speed 
Internet access subscribers.I4' B y  June 2002, Cablevision had 61 0,505 subscribers.'43 As o f  year-end 
2001. Charter had 607,700 high-speed Internet access subscribers and i t  expects that by year-end 2002 it 
will have as many as I .25 mi l l ion high-speed Internet access subscribers.'" As ofJune 2002, Charter had 

AOL Time Wamer Inc., SEC Form IO-Kjor the )bar-Ended December 31. 2001. at 10-1 I .  

' 3 4  See AT&T-Comcusr Merger Order, h. 54 supra at n.570. 

See id. This obligation applies for a period of five years following the spin-off of AT&T Broadband. AT&T- 
Comcusr Merger Application. at 8. AT&T, Comcast. and Microsoh also agreed to a term sheet providing for a t r i a l  
ofan ITV platform including set-top box middlewnrc. Id. at 8.  

In connection with the TWE Restructuring Agreement. ATBT and Comcast will enter into a three-year non- 
exclusive agreement with AOL Time Warner under which AOL high-speed Internet access service would be made 
available on AT&T Comcast cable systems ATbT Corp. and Comcast Corp., AOL Time Warner, AT&T and 
Comcasr Agree to Rarructure Time Warner Entertoinnrmr Partncrshfp (press release), Aug. 2 I .  2002. 

' j7  Prior to its merger wirh Comcast, AT&T entered into third-party ISP agreements with Galaxy Internet Services, 
Eanhlink, NetlPlus. and Internet Central. See Letter From James R. Colrharp, Senior Director, Public Policy. 
Comcast COT. and Betsy J. Brady, Vice President. Federal Government Affairs. AT&T Corp., to Marlene H. 
Dorkh, Secretary, FCC, MB Docket No. 02-70 (Nov. 6. 2002). at I .  See also Letter from A. Renee Callahan, 
Lawler, Metzger & Milkman, LLC, to Marlene H. Donch. Secretary, FCC, M B  Docket No. 02-70 (July 2, ZOOZ), at 
19-20 (responding to Document and Information Request by the Chief, Industry Analysis Division, Media Bureau, 
FCC, (June 1 I, 2002)). 

Cox Communications, Inc.. SEC Form IO-K/or rhe Year-Ended Dccember 31. 2001. at 5 ;  Cox Communications. 

13) 

l j b  

1;s 

Inc.. Cox Communrcutions Sunimuty o / O p e r u / q  Sruristics, at 13. 

Bear Steams May Report, at 14. 

Comcast Reply Comments at 5 ;  AT& T-Comrusr Merger AppIicafion. at 12. 

AT&T Broadband, AT&T Group Eurnings Cornmentar?. Foiirth Quarter 2001, Jan. j0. 2002 at 14; AT&T 
Broadband, AT& TGroup Eurntngs Cornmenray. Second Qtrarm 1002, July 23.2002. at I ! .  

/or Cublevrsfon NY Group und Ruinbow Media (press release), Feb. 14,2002. 

/or Cublevfsion NY Group und Ruinbow Medio (press release). Aug. 8. 2002. 

142 Cablevision Systems Corp., Cublevision Ss.srenis Corporation Reporrs Fourth Quarter 2001 Finunc;al Results 

Cablevision Systems Corp., Cublevision S'stenrs Corporurion Reports Second Quarter 2002 Financiul Results 

Chaner Communications. Inc.. SEC Form IO- K for rhe Year-Ended December 31, 2001, at 14. 

142 

144 
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905,500 high-speed Internet access subscribers."' As of June 2002. AOL Time Warner had 2.5 mi l l ion 
subscribers to i ts  cable modem service.iJ6 

48. As we have reported i n  the past. a few cable operators offer Internet access services delivered 
through a television receiver rather than a personal compurer."' Many of these products are available on 
a stand-alone basis and can be used independently o f  a cable television subscription. Many, however, are 
co-marketed through the cable television provider.'" Nationwide providers of television-based Internet 
access services include Microsoft. which provides MSN-TV (formerly WebTV). Worldgate. and America 
Online, which provides AOLTV"~ 

49. Telephone Services OJJered by Cnble Opermors. Since our last report, several cable 
operators have begun IO test IP telephony in addition to the traditionally-deployed circuit-switched 
telephony.'" Most cable operators deploying IP telephony. however. are electing to deploy telephony as 
second-line service. Second-line service i s  not self-powered and thus does not guarantee that the 
telephone w i l l  function in the event of a power failure. In  some cases second-line service is not 
connected to the customer's existing telephone wiring. Instead, customers are required to plug their 
telephone units into their cable modems and run their own wiring or elect to use wireless handset units in 
their homes. 

50. Cox and AT&T continue to deploy circuit-switched cable telephony, and others. such as 
Cablevision, Comcast, and Charter offer circuit-switched cable telephony where i t  has already been 
deployed. Several MSOs, including AT&T. AOL Time Warner. Cox, Comcast, and Charter, are 
currently testing. or have commercially deployed IP telephony. As o f  June 2002, cable operators served 
approximately 2. I mil l ion local residential IP and circuit-switched telephone customcrs.'jl 

5 I. AT&T and Cox remain the leaders in the provision o f  primary-line. circuit-switched cable 
telephony. As o f  year-end 2001, Cos provided residential. facilities-based, circuit-switched cable 
telephony services in nine markets to nearly 500,000 subscribers na~ionwide.'" As o f  June 2002, COX 
had 578.321 subscribers.'" In addition, Cos is  running an IP  telephony trial in i ts Oklahoma City. 

Charter Communications. Inc., SEC Form /O-Q/or the Quurter Ended June 30, 2002, at 16. 

AOL Time Warner, Inc.. SEC Form lO-Q/or the Qriartcr EndedJune 30. 2002. at 14 

2001 Repon, I 7  FCC Rcd at I269 

,OS 

l i b  

In 

118 For example, as o f  year-end 2001, Chaner offered television-based Internet access using WorldGate to 
approximately 557,000 homes with over 9,000 subscribers, and offered advanced interactive television services 
using Diego to more than 558,000 homes. Charter Communications. Inc.. SEC Form IO-K /or !he Yeor Ended 
December 31, 2001, at 15; Chaner Communications. Inc.. Digeo and hlor i  Merge (press release). Mar. 29, 2002. 

For an explanation of how the WebTV and Worldgate services operate, see 1998 Report. 13 FCC Rcd at 149 

24315-6. 

A circuit-switched cable relephony voice call and an IP telephony voice call both begin with special equipment 
that connects a household's twisted pair infraslructure w i lh  the cable infrastructure. Cable circuit-switched 
telephony, however, eventually turns the ca l l  over 10 traditional "circuit switched" processing, while IP telephony 
eventually turns the ca l l  over to the Internet for IP processlng. IP telephony processes voice telephone calls much 
l ike data are processed on the Internet; that is, digitized pieces of data are divided into discrete packets and are 

I50 

transported over the Internet following any path that does not resist transfer. See 200/ Repof!, I 7  FCC Rcd af 1-769. 
NCTA. Telephone Services. a[ http://www.ncta.com. 

Cox Communications. Inc.. Cox Communrcorions Announces Forirrh Quarter Finoncial Resrilts/or 2001 (press 

151 

l5? 

release), Feb. I?, 2002; Cox Communications, Inc.. Cor TtmeiineJor Teiephony (news release), Apr. 16, 2002. 
15;  Cox Communications, Inc.. Cox Communrcotions ..Innounces Second Quarter Finoncial Re,xults for 2002 (press 
release), July 51, 2002. 

26 
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Oklahoma system.'" AT&T offers its residential, facilities-based, circuit-switched telephony product in 
16 markets. and as of June 2002, had over 1.2 mil l ion subscribers.'" AT&T has also been pursuing IP 
telephony solutions. As o f  July 2002. AT&T was conducting a hybrid circuit-switched-IP tclephony tr ia l  
in i t s  Boulder, Colorado system.Ij6 

52. Other MSOs are also providing telephony in certain service areas. For example. Comcast 
provides primary-line circuit-switched telephony services to more than 40,000 subscribers in wc'\cr3I of its 
systems, continuing telephone operations associated with certain cable systems i t  acquired in the last 
several years."' In June 2002, Comcast announced that i t  has begun to install equipment L i r  thc in i t ia l  
deployment of residential, primary-line IP telephony service in the Philadelphia area. ~ i t h  plan\ to begin 
service in the second quarter of 2003.15* Comcast has also announced i t s  intention to  dcplo) IP  tclcphony 
in Detroit. though in October 2002, Comcast said that after consummation of i ts merger u i t h  AT&T. it 
plans to  temporarily put any additional cable telephony plans on hold so that it can focus on rchuilding 
AT&T's basic cable s~bscribership."~ As a result of i ts  acquisition of certain AT&T cahlc s?stems. 
Charter communications provides circuir-switched cable telephony to  more than 17.600 >uh\crihcrs.lbO 
Chaner has been testing IP telephony i n  several field A O L  Time Warner plan\ In launch IP 
telephony in 2003.'" Cablevision offers limited facilities-based, residential circuit-snitched tclephony in 
New York to approximately 13,400  subscribe^'^' 

B. Direct-To-Home Satellite Services 

1. Direct  Broadcast Satellite Services 

DBS service i s  a nationally distributed subscription video service th3f dclrren r id~w and 
audio programming via satellite to a small parabolic "dish" antenna located at the \1eucr'5 home. To 
date, the Commission has licensed four companies to provide DBS service: DirecTV. ILcl iohu cmarhcted 
as the DISH Network), Dominion Video Satellite, Inc. (marketed as Sky Angel) a d  C'ahlc\ision's 

53. 

Morgan Stanley July IO' Report. at 69 154 

Is '  AT&TComments at 16-17 

I56 Morgan Sranley July IO' Repon, a i  69 

Philodelphio Morker (press release), June 27. 2002. 
Comcast Corp, Comcast Annoirnces Plons For Residenrial Prrnian.-Line IP Phum S,.n I .  .. In I'iirrrfm OJ 157 

Id. 

Is' AT&T-Corncasr Merger Applicorron, at 58; In Detroil. Comcasr i s  implementing a h!hrld ~ P . L I I L U ~ I  witched 
approach. In rhis approach. IP technology i s  used in rhe connection berween rhe customer's hornc JrtJ thc. heJdcnd. 
after which the signal i s  convened and processed through Corncast's eslsting switch. .SI.., I.crlu I r w n  JJfnCs L. 
Casserly, Mintz, Levin, Cohen, Ferris. Glovsky and Popeo. P.C.. to Marlene H. Dortch, SecrctJp. I ('C. \!I3 Docker 
No. 02-70 (Aug. 20, 2002). David Lieberman, Cumcasr Plans Focirs on Cahle Suhscripfiom. I ' S A  I t  11) t b .  Oct. 29, 
2002, at B;; Peter Thai Larsen, Comcasr Pledges to Stop "Churn. ' '  F I N ~ C I A L  TIMES, Ocr. 29. 20112. JI I X 

160 Charter Communications, lnc.. SEC Form IO-Qfor Ihe Qirorrer-Ended June 30, 2002, at 37 
161 Chaner Communications, Inc., Charrer Cumniunrcarruns and High Speed Access Corp  ann,^,^ L. 7 r ~ I  ,f True 

Peter Grant, More Consumers Answr Cable's Call on Phone Servrce, WALL STREET JOI~K,  $ 1 .  Scpt 5 .  7002. 

Cablevision Syslems Corp.. Cahlevisron Sysrenis Corpororron Rrporrx Fourth Quarter 2001 F,nurrcrul Re~ulrs 

IP Swirched Loco1 Voice Service Over Cnhle (press release), Dec. 14, 1999. 

ai BI .  

Ib? 

I63 

Jor Cahlevrsion N Y  Group and Rainbow Media Group (press release), Feb. 14.2002. 
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Rainbow DBS.IM Three o f  these companies - DirecTV. EchoStar and Dominion -- currently provide 
service.i6* 

54. Rainbow DBS is in the process of constructing a DBS satellite, "Rainbow I DBS," from 
which it expects to initiate service in  December 1003.Ib6 Rainbow expects to deploy a spot-beam satellite 
and eventually use high-compression MPEG-4 technology to increase the amount of programming that 
can be d is t r ib~ ted . '~ '  Rainbow states that its 1 I allocated channelsi6* can he used to deploy 71 spot beams 
capable of reaching 143 DMAs, '~ '  including 76 of the top 100 and 67 of the remaining I 

55.  A potential new U . S .  entrant, Compass Systems. Inc., a company 100% owned by 
Northpoint Technologies, Ltd., has fi led an application for a construction permit for a DBS system and 

RlL DBS Company, L.L.C. ("Rainbow DBS") is  a 100% wholly-owned subsidiary of  Rainbow Media Holdings, 
Inc., the progamming subsidiary of Cablevision Systems Corporation, and holds the license for I I channels at the 
61.5' W.L. orbital location. In March 2002, Rainbow Media Holdinys, Inc. acquired Loral Space and 
Communications, Ltd.'s 50% interest in R/L DBS Company. LLC. This purchase increased Rainbow Media 
Holdings' ownership of WL DBS to 100%. See Cablevision Systems Corp., SEC form lO-Q/or rhe Qsurrer/y 
Period EndedJune 30, 2002. at 1-6, Note 6. On December 28. 2000. the Commission granted a %month extension 
of time to WL DBS to construct and launch a sate l l i te .  See Peririoii o/WL DBS Company, L L.C. For hrension n/ 
irs Direct Broadcasr Salellrie Cunsrrucrion Permii. 16 FCC Rcd 9. 10-1 I (2001 ). 

Dominion is the licensee of eight channels at 61.5" W.L. orbital location. Dominion was issued a construction 
permit in 1982. Under a 1996 agreement. Dominion leased capacity on EchoStar's EchoStar 111 satellife for i t s  eight 
licensed channels, s ix  of which i t  has sub-leased to EchoStar. which uses them for Dish Network propramming. and 
two of which i t  uses to transmit i ts  Sky Angel services. See Doniiiiion lideo Sarrllire. Inc. Applicorionjbr Minor 
Modificorion ofAurhorIy IO Cunsrrucr and Lurrnch und l o  Cinfriiirte Consrrrrcriofr and Launch u/Plunned Sarellile a1 
61. j e W L . ;  Applicorion for Addirional Time l o  Consti-ricr und Luirt7i.h Direcr Broadcasr Sarellrrcs: Applrcarion /or 
Lounch Aurhuriry, 14 FCC Rcd 8182 (1999) (:ranting Dominion authority to commence operation o fa  DBS service 
using EchoStar's EchoStar 111 satellite in the 61 3" W . L .  orbital location). See also hnp:il\\,ww.skyangel.com. 
Dominion plans to launch two satellites in the 20042005 timeframe. .'+e The Carmel Group, 2002 DBS Norrh 
America Darabook ("2002 Carmel Rcporr ':). at 247.  

- 
I65 

See Cablevision Systems Corp. SEC Form l & K  for r h i  ) u i r  Ended Dcceniher 31.  2001. at 1-38-39. In 
December 2000, the International Bureau granted an eitension to R'L DBS' construction permit. requiring it to 
commence service offerings no later than December 79.  2003. .See Pcrrrron o/WL DES Coinpan): LLC-/or 
Exrension o/irs Direcr Broodcasr Satellire Consiriterron Permif.  I 6  FCC Rcd 9 (I B 2000). 

I6'See Lener from Howard .I. Symons, Mintz. Lrvin. Cohn. Femis. Glovsky and Popeo. P.C. on behalf of 
Cablevision and WL DBS Co. to Marlene H. Donch. Secretary. FCC. Anachment at 3-7 (Sept. IS .  2002). 

On March 26, 2002. Rainbow filed an application requesrin: authorization IO use channels 23 and 24 at 61.5" 
W.L. See .4pplicarion ofWL DBS Company. LLC ru ,Alodi/i € ~ ~ r ~ \ r i n g  DDS .4urhori:orron IO Add Channels 23 ond2J 
or 61.5 W.L. Currently, these channels are unassisned. but used by EchoStar pursuant to a grant of Special 
Temporary Authority ("STA"). See also Direcr Brriudcusling Sutelliir Corporalran Application for Special 
Temporary Aurhorrry 10 Operare o Direcr Broodcust Salcllirc over C'hunnrls 1-21 (odd) and23-32 (odd ond even) 01 

61 5 W . L . ,  I 3  FCC Rcd 6392 (IB 1998); Dirccr Broudcu~t~ny Surdlire Corporation .4pplicurron Arifhoriy o/ a 
Direcr Broadcosr Sarellire, Applrcarion /or hlodfirarion and Reyiiesr for Special Temporary Airrliorin 10 Tesr. 13 
FCC Rcd 10080 (IB 1998). 

Designated Market Areas ("DMAs") are used by Nielsen Media Research to identify T V  stations whose 
broadcast signals reach a specific area. A DMA consists of a l l  counties whose largest viewing share is  given IO 
stations of that same market area. Non-overlappins DMAs cover the entire contiguous 48 states. Hawaii, and pans 
of Alaska. There are currently 2 I O  DMAs throughout the United States. See hnp:llww\~.nielsenmedia.com/ 
FAQ/index.html. 

'lo Id 

I68 
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for authorization for a terrestrial platform in the DBS frequencies (“Southpoint Application”).”’ The 
Southpoint Application has four pans: ( I )  an application for authority to construct a DBS system; (2) a 
request for the Commission to exercise i t s  discretion to grant immediately an “interim assignment” o f  
unassigned DBS channels at each o f  the U.S. DBS positions o f  166” W.L. and 157” W.L. for the 
applicant’s proposed DES satellites;17’ (:) a request for immediate authorization o f  a multichannel video 
and broadband service through an “integrated terrestrial platform” located in the United States; and (4) a 
discussion of future plans for providing DBS service to the United States. Canada. and Mexico and for 
providing fixed satellite service to other nations. 

56. Foreign-licensed Snrelliles Seeking Access IO  the U S .  Mnrket f o r  DBS nnrl DTH. The 
Commission has several requests from foreign-licensed satellite operators seeking access to the U.S. 
market to provide DES and DTH services.”’ On Apri l  25, 2002, SES Americom filed an application fo 
provide service in the United States using a satellite licensed by Gibraltar at the 1 O S . j o  W.L.  orbital 
location.”‘ S E S  Americom states that i ts service. Americom?Home, w i l l  offer a platform on which a 
variery o f  content providers can lease capacity to offer programming directly to consumers, as opposed to 
directly offering retail services to consumers.”’ 

57. There are also two pending requests to use a Canadian-licensed satellite to provide DBS 
and DTH services in the United States. The first i s  Digital Broadband Applications C o p .  (“DBAC”). 
DBAC fi led i ts  application on January 8, 2002. for authority to operate earth slations to communicate 
wi th the Canadian-licensed DBS space stations Nimiq at  82’ W.L. orbital location and Nimiq 2 at 91” 
W.L. orbital location. D B A C  proposes to offer interactive two-way broadband video and data services in 
the United States. The second applicant i s  M’SNet Holdings. Inc. (“WSNet”), which filed i ts application 
on November 21, 2001. WSNet requests authority to operate earth stations that w i l l  communicate with 
both Nimiq satellites to provide DES in the United States. 

58.  Subscribership. DBS has become the IarSest competitor to cable in the M V P D  market. 
DBS subscribership grew by almost 13% from approximately 16.1 mi l l ion subscribers as o f  June 30, 

See Application of Compass Systems, Inc. for Authoriry to Construct an International Direct Broadcast Satell i te 
System (filed Mar. 20, 2002). 

I” The 157‘ W.L. orbital posirion is a non-full continental tinited States (“CONUS‘) slot with 3 2  unassigned 
frequencies. The 166” W.L. orbital location is a non-full CONUS slot and has 2 2  frequencies, eight ofwhich have 
been assigned to FUL DES. The l O l o  W.L., I I O o  W . L .  and 119‘ W.L. orbital locations have 2 frequencies each 
and are the only slots with what the Commission considers full CONUS coverage. Currently, EchoStar and 
DirecTV have been assigned a l l  full CONUS Frequencies. EchoStar i s  assigned 19 frequencies at I IO”  W.L. and 21 
frequencies at 119’ W.L. DirecTV i s  assigned 22 frequencies at 101” W.L., three frequencies a t  I IOy W.L., and I 1  
Frequencies at 119‘ W.L. 

‘’j These requests will be evaluated under the framework established in DISCO I / .  See Amendmenr o/ the 
Commission? Regulotov Policies IO  Allou, Non-lJS Licrmed Sutrllitcs Providing Domestic and Internolionol 
Service in /he UnitedSfores, 12 FCC Rcd 24094 (1997) (DISCO 11).  Because the United States exempted DBS from 
its commitment in the World Trade Organization Basic Telecommunications Agreement, this evaluation includes an 
analysis of the effective competitive opportunities U.S. salell i te operators have in the country licensing the foreign 
satellite (the “ECO-SAT test”), in addition to a technicaliinterference analysis. The United States does not require 
the foreign DBS satellite to acquire a separate and duplicative U.S. license for the satellite. The Commission 
requires foreign-licensed companies to f i le  for authority to -‘land” their signals by seeking an eanh station license or 
10 t i l e  a petition for declaratory ruling to provide serwce to eanh stations in the United States. 

’’‘ File No. SAT-PDR-20020425-0007 I. 

171 

(75  SES Americom Reply Comments at 2 .  See also SES Americom, Inc.. S€SAmericom Files FCCPetrtlonjor New 
According to SES, the AmericomZHome Sutellire Television und lnlernel Plq/orm (press release), Apr. 25 .  2002 

system could be operational as early as 2004. Id 
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2001 to  approximately 18.2 mil l ion subscribers as o f  June 31, 2002."6 EchoStar and DirecTV 
subscribers comprise 20.3% o f  total M V P D  households."' Analysts believe that DBS industry growth i s  
attributed to reductions in the price o f  hardware, low- or no-cost installation promotions: and aggressive 
program marketing.'78 Analysts are projecting a consolidated annual growth rate for the DBS industry o f  
7-8% from 2002 to 2008.'79 

59. DirecTV i s  the nation's leading DBS operator, and third largest M V P D  provider. 
reporting approximately 10.7 mil l ion subscribers as of the end of June 2002, an increase of jus t  over 10% 
from the 9.6 mil l ion subscribers reported as o f  June 50, 2001.in0 EchoStar i s  the second largest DBS 
provider, and sixth largest M V P D  overall. with 7.6 mi l l ion subscribers as of July 30, 
Dominion's Sky Angel service is  a self-described Christian and family-oriented DBS service, offering 20 
video and 16 radio channels for $9 a month.'*' Although Dominion's transponders are currently located 
on an EchoStar satellite. Sky Angel subscribers must use a separate dish antenna to receive DISH 
Network programming.'" Sky Angel does not repon its subscriber numbers on an annualized basis. but 
one analyst estimates that Sky Angel i s  distributed to over one mi l l ion subscribers.'" 

60. According to one study, in overall customer satisfaction performance, DirecTV ranked 
highest among 14 major providers of satellite and cable T V  services nationwide, achieving a score 18 
index points higher than the cable T V  service average."' EchoStar ranked second in the study.'" 
According to the SBCA, 57% of DBS households have subscribed to cable previously. an increase from 

'" Sky Repon. Notionol DTH Counrs JUIJ 2001 10 JuIj, 2002. at hrrp:/iwww.skyrepon.comidth_counts.shtm. See 
also SBCA Reply Comments at 6. Table I. 

See Appendix B, Table 8-1 infro. 

Kagan World Mrdia, lnc.. The Sfure ofDSS 7002 ("DBS Databook"). Nov. 200 I ,  at 13 

See 1002 Cannel Repon at 8. See also Dou~las Shapiro, Michael Savner. and Jeffrey Toohig. €qui@ Re-worch. 
/nifiutingCoveruge ojDBSSecror, Banc of America Securities. Scpt. 19, 2001, at :. Figure I .  

DirecTV Comments at I I .  DirecTV has entered into an  exclusive distribution relationship in certain territories 
with the National Rural Telecommunications Cooperative ("NRTC-') which acquires and suppons subscribers. The 
NRTC, i t s  panner Pegasus, and several smaller resellers are reponed to account for approximately 1.75 million 
subscribers of the 10.74 million total reponed by DirecTV. SEC Hughes Electronics Corporation, Hughes Second 
Quarter 2002 Results Driven by Srrong DirerTI' US. Finunciui Perjornrancc (press release). July 15, 2002. 
DirecTV stales that, compared to cable subscribers. DES subscribers are more likely to l i ve  in single family homes. 
and more likely to l ive  in rural areas. DirecTV Comments at 12. DirecTV states that approximately 5 5 %  of 
DirecTV's subscribers (including those of distributor NRTC) l i ve  in larger urban areas. defined by A.C. Nielsen as 
"A" counties (those counties in the 21 largest metropolitan areas) and "B'  counties (a l l  counties with more than 
85.000 households under 1990 Census that are nor included as "A" counties), and 45% l i ve  in smaller. rural 
counties. Id at 12-14. 

I 7 7  

178 

I79 

I ro 

SkyRepon, Norionui DTH Counts July 2001 10 Julv 2002. at hnp:llwww.skyrepon.comldth-counts.shtm. 

Sky Angel, at http:/iwww.skyangeI.com/HTML%~0Site!Body4620PagesiFAQ/faq.htm. 

Id 

2002 Camel Repon at 245. 

J.D. Power and Associates, J.D. Power and Assooures Reporrs: Sotellire TV Grows in Consumer Poprrlarrw. 
Cable Service Sees Slight Decline (press release). Sept. 5, 2002. DirecTV ranked highest in al l  six categories 
studied: cost uf service, credibilityibilling, program offerings. equipment and service capabilities, customer servlce, 
and reception quality. 

' 8 '  

18.1 

I85  
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48% in 2000.i8’ 
common  reason being to  have access to  local broadcast stations that are not offered via satellite.ls* 

Three percent of DBS households also concurrently subscribe to cable. the  most 

61. Availability of Local Broadcast Stafions. DBS operators continue to expand their 
delivery of local broadcast television stations in their local markets (“local-into-local service”). As of 
December 2002, DirecTV offered subscribers in S I  DMAs a $5.99 per month package of local broadcast 
stations including commercial and noncommercial stations.’” As o f  December 2002, EchoStar also 
offers a similar package of commercial and noncommercial broadcast stations for $5.99 per month in 5 2  
DMAs.’” EchoStar and DirecTV also make available to customers who a re  not within a D M A  w’here 

I89 

SBCA Comments at 6. 

Id. 

181 

Ia9 As required by the Satellite Home Viewer Improvement Act of I999 (“SHVIA”), the Commission established 
tules to implement carriage o f  broadcast signals. retransmission consent, and program exclusivity with respect to 
satellite carriage ofbroadcast stations. SHVIA provides DES carriers with the opportunity IO carry local stations in 
a DMA pursuant to a statutory copyri$t license similar to the one provided cable operators. I f  a DES operator 
selects this option in a DMA, however, effective January I ,  2002. it must carry all the local stations in the DMA that 
request carriage pursuant to the Cornmission’s rules. See 47 C.F.R. 576.66. See lmplemenrarion ofrhe Sarellire 
Home Viewer lmprovement Acr 1999- Broadcasr Signal Carriage Issues. Rerransmission Consenr lssiies, 16 FCC 
Rcd 1918 (2000); lmplemenrarion of the Sarellire Home Virwer lmprovemenr Act a/ l9YY: Broarlcasr Signal 
Carriage Issues. I6 FCC Rcd 16544 (2001); lmplernenrarion ofrhe Sarelli~e Home Viewer lmprovemml A N  ofIY99: 
Rerrunsmission Consenr issues. Good Fairh Negoiiarion and h c l r o i v r ~ ,  16 FCC Rcd 15599 (2001). The satellite 
industrj challenged and sought review ofthe Commission’s Order implemen:lng the statute and appealed a June 19, 
2001, judgment of the United States District Court for the Eastern District of Virginia, which granted the 
government’s motion to dismiss their complaint challenginz the SHVIA. On December 7,  2001. the United States 
Coun of Appeals for the Fourth Circuir drnied the petitions for revien and affirmed the District Coun’s opinion. 
See DirecTV, EchoSrar. SBCA Y .  FCC R USA, No. 01 - 1  151 (Founh Circuit). See also Sarellire Broadcasring and 
Comrnrinicarions Associalion Y. FCC, No. 01-1 I5 I et a1 (4Ih Cir. 2001). The Supreme Court declined to review the 
.tth Circuit’s opinion. See Sarellire Broodcasrrng Comniiinicarions dssoc I, FCC. 215 F.3d 537 (4* Cir. 200 I ) ,  cerr 
denied, 122 S .  Ct. 2588 (2002). 

See SkyRepon, Local TV Channels Avoilahle bj. Sarellire: .Ivuilahle on DirecTY and EchoSrar s DISH Nemork, 
at hnp:/!www.skyrepon.comilocal.shtm (visited Oct. 4. 2002). DirecTV consumers in Hanford. Connecticut; Las 
Vegas, Nevada; Providence. Rhode Island; Buflalo. New York; Grand Rapids, Michigan; Knoxville, Tennessee; 
Norfolk, Virginia; Oklahoma City, Oklahoma: New Orleans. Louisiana; and Jacksonville, Florida markets need a 
special set-top receiver and an 18 x 24-inch, oval shaped sat ell it^ dish to access local channels From DirecTV’s 
satellite at the 119’ W.L. orbital location. SBCA Comments at 6: DirecTV. Inc.. Local Channels Availuhdip, at 
http://www.directv.comiDTVAPP/LocalChannelrAction.do. 
I9 I See DISH Network, Inc., at http://www.dishne~worlt.comicontent/programmin~locals/inde~.shtmI. EchoStar 
uses its CONUS satellites to deliver signals of local commercial and noncommercial broadcast stations to 
subscribers. Any remaining stations in a market not carried on CONUS satellites are carried on EchoStar’s 
secondary satellites, operating from 61.5” W.L. and 148” W.L. orbital locations. In order IO receive these local 
stations from EchoStar’s secondary satellites, subscribers are required to obtain and install additional equipment, 
including a second dish antenna. As o f  August 23.2002. EchoStar reponed [hat i t  had received I 16,348 second dish 
requests from subscribers, 100.880 of which have been installed, with 15,468 requests outstanding. See EchoStar’s 
Local Station Carriage Compliance Plan: 150 Day Report. CSR-5865-Z (filed Sept. 3.  2002). See also Narional 
AssocIaiiun oJBroudcusrers and AssocIarion ojLural Television Stolions; Request for Modification or Clarrficarion 
ofBroodcasr Carriage Rulesfor Sarellire Carriers (-‘Two-Drsh Order’’), I7 FCC Rcd 6065, 608 I ,  6084 ( M B  2002), 
recon. pending EchoStar has launched two satellites, EchoStar VI1 and EchoStar VIII, both of which i1 reports have 
allowed it to transition some markets from a two-dish IO a single-dish local-into-local service offering and to 
introduce several new markets with a single dish solution. The lawfulness of EchoSiar’s two-dish approach is on 
review. See Applications for Review, Twu-Doh Order, filed by WLNY-TV Inc. and Golden Orange Broadcasting 
Co. (May 3, 2002). Association of  Public Television ‘Stations and the Public Broadcasting Service (May 6, 2002). 
and Paxson Communications Corporation (May 6. 2002). 
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EchoStar carries local broadcast stations a Disrant Broadcast Network package including ABC. CBS. 
NBC, FOX and PBS.I9’ Of the 210 DMAs, local-into-local service is offered by at least one DES 
operator in 62 markets. In 41 o f  those markets, local-into-local service i s  offered by both EchoStar and 
DirecTV. SBCA claims that, taken together, EchoStar and DirecTV offer local-into-local service to 
approximately 67% o f  U.S. television households.”’ EchoStar states that the addition o f  local channels 
has made DBS more competitive with incumbent cable providers and has led to an increase in DBS 
subscribership and a restraint on cable prices.’” DirecTV reports that, as o f  June 30, 2002, over 60% o f  
a l l  residential customers took local programming packages (where available), an increase o f  13 
percentage points from the 47% it reported last year.’” 

62. EchoSfnr-Hughes Merger. On December 3, 2001, the Commission received the 
application (the ..Application”)’9o o f  EchoStar. General Motors Corporation (“GM”), and Hughes 
Electronics Corporation (“Hughes”) (collectively, the “Applicants”) for consent to transfer control o f  
various Commission authorizations, including DBS and fixed satellite space station authorizations, earth 
station authorizations, and other related authorizations held by their wholly- or majority-owned 
subsidiaries to EchoStar (“New Echostar“). The proposed transaction involved the split-off o f  Hughes 
from GM, followed by the merger o f  the Hughes and EchoStar companies. The proposed merged entity, 
New EchoStar, would have a new ownership structure and would have continued to provide DBS 
subscription television service under the DirecTV brand name. The proposed merger would have 
combined operations o f  the two major DBS providers in the United States - EchoStar and Hughes’ 
DirecTV - into a single entity.’” 

63. On October 9. 2002. the Commission declined to approve the transfer o f  licenses from 
EchoStar and Hughes Electronics to New EchoStar and designated the application for a full evidentiary 
hearing before an Administrative Law Judge.”’ The Commission found that EchoStar and Hughes failed 

19? See DISH Network, Inc., Disianr Broadcusr Neworkr, hnp:!!www.dishnetwork.com/ contenLJproZrarnminS/ 
locals/index.shtml (visited Oct. 4, 2002). See DirecTV. Inc., at http:/,’\*.ww.directv.codDTVAPP!leam/ 
NonLocalFeed.jsp. 

SBCA Comments at 6. 

EchoStar Comments at  5. 

DirecTV Comments at 13. See also 2001 Reporr. I 7  FCC Rcd at 1273-74. 

See Consolidored Applicarron o/ EchoSrar Conrnrrrnrcarion.s Corporarion, General Morors Corporurion. Hughes 
Elecironrcs Corporarion, Trans/erors. and EchoSrur Comniimicalrons Corporurion. Transferee. /or A rrrhoriry 10 

Transfir Control, Dec. 3 ,  2001 (“December 7001 Filing”); Leners to William F. Caton, Acting Secretary, Federal 
Communications Commission from Pantelis Michalopoulos. Counsel for EchoStar and Gary Epstein, Counsel for 
Hughes providing information pursuant to Section 1.65 of Commission Rules, filed Dec. I S ,  2001 and Feb. 2 I. 2002 
(“December 2001 Amendmen! Lener” and “Fehrirog, 2002 lrnendnlenl Lrrrer”). The term, “Application,” includes 
the December 2001 Filing, December 2001 Arnendnienr Lerrrr, and February 2002 Anlendmenr Lerrer. 

193 

192 

I Y J  

1% 

EchoStar and Hughes also submitted a joint application requesting authority to launch and operate NEW 
ECHOSTAR I ,  a direct broadcast satellite that would be located at the I IO” W.L. orbital location (the “Satellite 
Application”). See EchoSrar Sarellrre Corporarion and Hughes Elecironic Corporalion. Applicarron/or Aurhoriry 10 

Launch and Operore NEW ECHOSTAR I /USABBS-/6/, 9 4 3 5 .  File No. SAT-LOA-20020225-00023 (Feb. 25, 
2002); Letter to William F. Caton, Acting Secretary. Federal Communications Cornmissjon from Pantelis 
Michalopoulos, Counsel for EchoStar, and Gary Epsrein, Counsel for Hughes, providing supplemental Technical 
Annex (Mar. 28. 2002); and Letter to Marlene H. Donch, Secretary, Federal Communications Commission from 
Pantelis Michalopoulos, Counsel for EchoStar, and Gary Epstein, Counsel for Hughes (providing complete copy o f  
supplemental Technical Annex) (May 30.2002). 

See h. 11 supra. Section 309(e) of the Communications Act provides that i f  the FCC “for any reason” i s  unable 
to make a finding under Section 309(a) that the public interest would be served by the grantins o f  a license transfer 
application. then “ i t  shall formally designate the application for hearing on the ground or reasons then obtaining.” 
See Echostar-Hughes HDO 1 289 for l ist of  issues designated for hearing. 

197 

I98 

: 2  

http://hnp:!!www.dishnetwork.com
http:/,�\*.ww.directv.codDTVAPP!leam


Federal Communications Commission FCC 02-338 

to meet their burden o f  proof to show that, on balance. the proposed merger i s  in the public interest, and 
found that the record indicates that substantial potential public interest harms may result from the 
t r a n ~ a c t i o n . ’ ~ ~  I n  its order, the Commission stated that the record demonstrated that the proposed 
transaction would eliminate a current viable competitor from every market in the country, whether those 
markets are served by cable systems or are markets in which no cable systems exist. at  best resulting in a 
merger to  duopoly, and at worst a merger to monopoly.”’ The Commission’s analysis o f  the potential 
competitive harms to the M V P D  market indicated that the proposed merger would significantly increase 
concentration in an already concentrated market. and thus the mereer should be presumed to create or 
enhance market power or facilitate i ts  exercise. substantially reduce competition, and harm consumers.”’ 
Based on these and other conclusions, the Commission was unable to f ind that the public interest, 
convenience and necessity would be served by approving the transfer o f  control to New EchoStar o f  the 
licenses and authorizations controlled by GM/Hughes, DirecTV and EchoStar.20’ 

64. On October 31, 2002, the United States Department o f  Justice filed a c iv i l  action in US 
District Court to enjoin the merger of EchoStar and Hughes.”’ The Department ofJustice alleged that the 
proposed acquisition would cause significant harm to competition in numerous local markets for M V P D  
services throughout the United States, creating a monopoly for millions of households, and a duopoly for 
tens o f  millions o f  households.”‘ DOJ also alleged that the merger would lead to higher prices and lower 
service quality for approximately 95% of U.S. television households that would be the case absent 
consummation of the merger.”’ 

- 65. On November 27, 2002, the Applicants submitted an amendment to their applications to 
ameliorate the competition concerns identified in the HDO.?O6 The Applicants requested that the 
Commission approve their merger contingent on the execution o f  a divestiture agreement that would 
include the divestiture o f  licenses and assignment of riehts to cenain frequencies to Rainbow.”’ The 
Applicants also requested that the hearing be suspended pending review o f  the amended application.’’8 

Iqq  Id. 7 275. 

’O0 Id. 

’“ Id. 77 104-187 

”’ Id. 7 289. 

United Stales vs. EchoStar Comrnunicallons Corp. Hughes Electronics COT., General Motors Corp., and 201 

DirecTV Enterprises, Inc., No. I:OZCV02138 (D.C . filed Oct. ; I .  2002). 

LM Id. a1 6 

”’ Id. 

x6 See EchoStar-Hughes HDO 1 295 

See Applicarion of EchoSror comrnunrcarionJ Corporurron. Gi,ncrul Morors Corporarion. Hughes Elecrronrcs 
Corporarion. Transferors. and EchoSrar Coninrr,nicurroris. rrumfiree. For A urhorir). IO Trans/er Conrrol: 
Applicarion of EchoSrar Sarellire Corporarron and Hrrglio Elecrru!ircs Corpurarion /or Arirhoriy lo Launch and 
Operare N€W ECHOSTAR I (USABBS-16). Amendment IO Consol~dated Application for Authority lo Transfer 
Control (Nov. 27, 2002). See also EchoSrar Comnrrinicarrons Corporation, General Morors Corporation. and 
Hughes Elecrronics Corporarian File Aniendnrmr 10 Transfir of Co,irrol, Public Notice. DA 02-3358 (Dec. 4, 
2002). 

Applicarion of EchoSrar communicarions Corpurarion. Genrrul Morors Corporairon. Hughes Elecrronrcs 
Corporarion, Transjerors, and EchoSrur Conimunicurion.v. rrunsferee, For Aurhoriy i o  Trons/er Conrrol: 
Application o/ EchoSrar Sarellrfe Corporarion and Hughes Elecrronrcs Corporarion for Arirhorry to Launch and 
Operare NEW ECHOSTAR I IUSABBS-16). Pelirion for Suspension o f  Hearing (Nov. 27, ZOO?). 
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On December 10, 2002. the Applicants notified the Commission that they had agreed to terminate the 
proposed merger and asked to have their applications withdrawn and the hearing terminated.20g 

2. Sa te l l i t eBased  Advanced Services 

Broadband Sureffire Services. Last year, we reported that both DirecTV and EchoStar 
offered two-way Internet access services to  their subscribers.210 DirecTV offers one-way and two-way 
Internet service under the brand n a m e  DirecWay.’” As of June 30, 2002, DirecWay had over 123,000 
residential and small ofticehome office subscribers in North America, compared TO 74,000 one year 

EchoStar previously offered satellite-based Internet services through its investment in Starband, in 
conjunction with satellite operator Gilat, but, in April 2002, EchoStar ended its joint marketing and 
operations agreement with S t a r b a ~ ~ d . ~ ”  Starband entered into b a n h p t c y  protection in June 2002.*” 
Starband has approximately 40,000 customers.*” 

66. 

67. According to the SBCA, economic conditions have hindered the development of 
consumer-based satellite high-speed services.’I6 EchoStar questions whether under current economic 
conditions any stand-alone DBS provider can realistically provide an affordable, competitive, satellite- 
based, two-way high-speed Internet broadband service to residential customers.”’ 

68. High-Definition Teelevision. DirecTV and EchoStar provide subscribers with high- 
definition television (‘WDT’V”) programming. DtrecTV offers three channels of high definition 

lo9 Lener from Gary M. Epstein, Counsel for Hughes Electronics Corporation and General Motors Corporation and 
Pantelis Michalopoulos, Counsel for EchoStar Commurucations Corporation, to Marlene H. Dortch, Secretary, FCC 
(Dec. 10,2002). 

’I” 2001 Report, 17 FCC Rcd at 1275. 

’I1 Hughes Electronics Corporation introduced one-way hgh-speed Internet access in 1997 under the DirecPC brand 
name. The reNrn path is provided via dial-up modem. I t  launched a two-way version in December 2001, allowing 
consumers to receive and send data via the dish anlenna. Hughes also sold DlrecDuo, a single dish antenna capable 
of supporting high-speed Internet access and video programming from DirecTV. In August 2002, Hughes 
introduced the DuecWay brand, folding one- and two-way DirecPC products and the DiecDuo product under h s  
single brand name. Some retailers continue to use the DuecPC and DirecDuo product names in their marketing 
promotions and advertisements. See http:/lwww.hughes.codconsumeriDuecway.xml and 
http://www.directv.Diecway.comdlrecpc.com. DuecTV also offers Internet access through its DirecTV Broadband 
affiliate, DirecTV DSL. See DuecTV Broadband, Inc.. at http:i/www.DirecTVdsl.com. 

SBCA Comments at 9.  

See EchoStar Communications Corp., SEC Quarter/\’ Report fursirant to Section 13 or lS(d) of the Securities Act 211 

of1934for the Period Ended June 30, 2002. at 9. 

‘I4 Andy Paszlor, EchoSrar WdI No Longer OJer Web Via Surellire, WALL STREET .kXJRNAL, Apr. 5 ,  2002, at B5. 
See also Starband Communications. Inc.. Starband Files for Chapter 11; Gilat Commits Interim Financing (press 
release), June 3, 2002. 

Starband Communications, Inc., Starband Wraps Up 2001 as .4merica i Leading Consumer Sote/lite Internet 
Provider (press release), Jan. 7, 2002. 

‘I6 SBCA Comments at 9. 

215 

217 EchoStar Comments at 7. 
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programming: HDNet,”’ HBO’s HBO HD, and Showime’s  S H O  HDTV?I9 EchoStar carries seven 
channels o f  HD programming: HBO HD, SHO HDTV, CBS.”’ Discovery HD Theater, Dish-On-Demand 
Pay-Per-View in HDTV format, and an HDTV demo channel.”’ According to  the SBCA. DBS providers 
are  working to meet the voluntary milestones set by Commission Chairman Powell in April, 2002.”’ 

69. Emerging Services. In early 7002, EchoStar introduced a channel called Dish Home,  
which acts a s  a “portal” for all Dish Network inreractive channels, such as customer support services, 
including account review and bill payment. entertainment. games, sports, and news and weather 
information.’” Certain functions, such a s  hill 
payment, require a phone line connection.’” DirecTV is conducting trials o f  SVOD service with StarZ 
Encore Group,  providing a small catalogue of programming accessible via a DirecTV set-top box with a 
T iVo  PVR built in. The  programming is automatically downloaded to the PVR’s hard drive and can be 
accessed a t  any time by the customer.”’ 

All navigation is controlled by the remote control. 

70. Access fo Programming. On June 13, 2002, the Commission adopted an Order  
extending for five years, until October 5 ,  7007, the statutory prohibition on exclusive contracts for  
satellite-delivered cable o r  satellite-delivered broadcast programming between cable operators and their 
affiliated In the Order, the Commission rejected requests t o  expand the prohibition IO 
terrestrially delivered programming o r  non-vertically integrated programming.”’ SBCA states that, 

HDNet is a national, all-hi&-detinition television network broadcasting 16 hours a day, seven days week, I18 

offering a wide range of entertainment and sports programming. 

’ I 9  To receive DirecTV’s HDTV service. subscribers must purchase either an HDTV set with a built-in DirecTV 
receiver, or a separate decoder box, and a second satellite dlsh that is capable of receiving the signals. See DirecTV. 
High Definiiion Telewisiun Prograrnmingfrorn DirecTI’. at hnp:/lwww.DirecTV.comiDTVAPP/imaginelHDTV.jsp. 

EchoStar carries the high definition s i y a l  of WCBS in New York and KCBS in Los Angeles. To qualify fo 
receive these signals, in addition to subscribing to a local-inlo-local programming package, the cusiomer must live 
in one ofthe 17 market areas served by the CBS owned and operated stations and the customer must no! be in range 
of the signals o f  a CBS affiliate from a nearby city See EchoStar Communications COT., at 
hnp://www.dishnetwork.com/conten~~programmin~‘localsicbshdlinde~,shtml. 

”’ EchoStar Communications Corp ,  at hnp:/!faq.dishnetwork.com. EchoStar subscribers must use certain set-top 
boxes and they need a second dish antenna pointing IO EchoStar‘s satellite at 61.5” W.L. orbital location. In 
addition, EchoStar charges $7.99 per month to subscribe to Discovery HD Theater and requires the use of 
EchoStar’s $499 Model 6000 HDTV receiver. and EchoStar‘s 599 “Enhanced HD Adapter.” 

’” SBCA Comments at 9. On April 4, 2002. Commission Chairman Michael Powell proposed that by January 5, 
2003, DES providers carry the signals of up to five digital programming services that are providing value-added 
digital programming during at least 50% of their prime time schedule. See C’olimrat? DTI’flan, h. 1 19 supra 

”’ Steve Caulk, EchoStar’s Portal Sees Qidier Sfmess, ROCKY MOUNTA IN NEWS, Aug. 19, 2002, available at 
http:l!2 16.239.5 I .  100/search?q=cache:A3CF4zUnmPcC: www.rock~mountainnews.comldrmn/technologylaflicle~O. I 
299 ,DRMN~49~1~~3908 .00 .h tm l+EchoSta~ /~~7s+Pof la l~h l=en~ ie~UTF-8 .  Access to the service is dependent 
upon the type o f  set-top box used by the cuslomer. EchoStar charires a fee for access to certain content. For 
example, games cost 64.99 per month for unlimired access. See ulso EchoStar Communications COT., EchoSfar 10 

Launch New lnterucrive TV Features Ofiring Games, Movie Revren:r and Cusrorner Support /or Dish Nerwork 
Sarellire TV Customers (press release). Jan. 9.2002. 

”‘ See EchoStar. Dish Home, a[ hnp://www.d~shnerwork.comiconrentliechnologyfitv/dish - homefindexshtml. 

2 2 5  See DirecTV, DirecTl IO Test Slur: On Demand SVOD Semite on DirecTV Receivers with TIVO (press release), 
May 2;. 2002. 

Irnplernentalion o/ rhe Cable Televr.rion Consinner Prorecrion and Coinperifion ACI of 1992, Developrnenr o/ 

Seciion 628/c)(5) of the Conrrnlinicarions Acr 

126 

Cornperifion and Diversiry in Video Progrumrning Disrrihurion. 
(“Program Access Order ‘7, I7 FCC Rcd I2 I24  (2002). See 7 I40  irfra 

S e e d a t  12126. ??? 
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although the f ive year extension on program access rules w i l l  result in increased competition and 
continued growth o f  consumer choice, b y  not extending the prohibition to terrestrially-delivered 
programming, vertically-integrated cable companies wi l l  continue to circumvent the program access rules 
by switching the delivery o f  their programming away from satellite to terrestrial-only means.”’ SBCA 
states that 43% of new DBS subscribers named W o r e  channels” as an important reason for choosing 
DBS as their multichannel video provider. and, if i t  were not for vertically integrated companies 
withholding “highly-desirable regional programming,” DBS could become an even stronger competitor to 
cable.’” D i r e c W  argues that technological advances that have diminished the costs of delivering 
programming terrestrially, coupled with the efforts of cable MSOs to cluster or trade their systems to 
form broad, contiguous service areas, have created an environment in which terrestrial distribution has 
become a more viable method of delivering regional and national programming from production facilities 
to cable headends.’” DirecTV urges the Commission to monitor the effects o f  terrestrial distribution of 
vertically-integrated programming by cable operators. EchoStar argues that the ’.terrestrial loophole” be 
eliminated either by regulation or an act of Congress.’” N C T A  disputes the notion o f  a “terrestrial 
loophole” and suggests that DirecTV and EchoStar each have the resources and subscriber base to 
develop their own basic and premium programming, both for their own use and for sale to  other 
MVPD~.’)‘ 

3. Home Satellite Dishes 

The home satellite dish (“HSD’) or C-band segment o f  the satellite industry continues to 
experience a decline in s~bscribership.’~’ Between June 30, 2001, and June 30, 2002, C-band 
subscribership fell from 1,000,074 subscribers to 700,641 subscribers, a decline o f  over 30% with an 
average loss of close to 27,000 subscribers per month.’1’ SBCA states that the pace o f  de-authorizations 
of C-band service i s  slowing and satellite programmers are committed to offering programming to this 
sector.’’5 Motorola has introduced two new set-top boxes that enable C-band subscribers to access up to 

71. 

SBCA Comments at  17. See also DirecTV Comments at I O :  EchoStar Comments at 10-1 I. 

’’9 SBCA Comments at  17. SBCA states that in Philadelphia, Comcasr. which owns sports teams and related 
progamming properties. uses terrestrial delivery of that programming to prevent DBS companies from showing 
local team sports programming, resulting in a less competitive market in Philadelphia, where DRS penetration i s  
j.9%, or half of the rest of the top twenty DMAs where it i s  9.>% on average. Id. at 17-18; EchoStar Comments at 
10-1 I and n.24. Comcast counters EchoStar staring that: ( I )  as compared to Philadelphia, DBS penetration i s  no 
higher in several other major markets including San Diego and Boston, where there i s  no terrestrially-delivered, 
cable affiliated regional sports network. than it is in Philadelphia: (2) the two-year growth rare for DBS in 
Philadelphia (131%) is the highest of  any top 10 market; and (;) the three-year DBS growth rate in Philadelphia 
(217%) i s  the third-highest ofthe top 39 DMAs. Comcast Reply Comments at  2 I, n.80. 

DirecTV Comments at IO. 

’j’ EchoStar Comments at I I 

’’’ NCTA Reply Comments at 14. 

C-band subscribers generally have access to approximately ;O satellites, accessible using a rotational dish 
antenna. Numerous programmers offer varying packaees o f  programming. but generally there are over 600 channels 
of  video and audio programming, with approximately 200 of  them available free of  charge. For a l i s t  o f  the type of 
progamming available via C-band, including many of the more popular cable networks as well as national 

?13 

broadcast feeds, see Motorola 4DTV, at htrp:i/www.Jdtv:comlProgrammin~programmin~.h[ml. 

See 
also SBCA Comments at 8, Table I 

‘-E SBCA Comments at 7.  The spokesman for SuperStar/Nerlink Group and Turner Vision. a major C-band 
operator, stared that he believes that C-band subscriptions wi l l  bottom out between 300,000 and 400.000 subscribers, 
although he provided no time frame for this to happen. SATELLIlE NEWS. Brg Drshes Drminish. Aug. 12, 2002, at 
hnp-/lwww.tripled.com/sanimes/sattimes.htm (vislted Ocr. 3. 1001). 

2:‘ 
SkyReport. Nafronal DTH Counfs June 2001 - June 2002, at http://www.sk~eport.com/dth_counrs.htm, 
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200 channels of digital programming in addition to the 300 or more analog channels currently available to 
them.”6 C-band subscribers also now have access to high-speed Internet services. In September, 2002, 
Skyvision, Inc. and lnternet Satellite Platform. Inc. announced the formation of CbandNet, a high-speed 
Internet service, offering monthly service packages ranging in price from $29.95 to $44.95.’37 There are 
now four remaining C-Band programming distributors. Gemstar-TV Guide SuperstarNetlink Group. DSI 
Distributing, Satellite Receivers, Ltd.. and the NRTC.”’ 

C. Wireless Cable Systems 

72. Multipoint distribution service (“MDS”) and instructional television fixed service 
(“ITFS”) are authorized to operate in the 2.5-2.69 GHz band. In  addition, MDS entities have licenses in 
the 2.15-2.162 GHz band. Wireless cable systems combine multiple MDS ( ; , e . .  multichannel MDS) 
frequencies and ITFS frequencies to transmit video programming and high-speed Internet access to 
residential subscribers in limited areas. This delivery technology i s  also known as multichannel 
multipoint distribution service (“MMDS”). 

7 3 .  In  1998, the Commission released the Two-Way Order permitting MDSi lTFS licensees to 
construct digital two-way systems that could provide high-speed, high-capacity broadband service, 
including two-way Internet service via cellularized communication  system^."^ I n  2001, the Commission 
adopted a Firs1 Report and Order arid Meniorairduni Opinion and Order in the N e w  Advanced Wireless 
Services proceeding, which made the spectrum used by M M D S  services potentially available for 
advanced mobile and fixed terrestrial wireless services, including third-generation (“3G”) and future 
generations of wireless systems.’“ The Commission decided not to relocate the existing licensees or 
otherwise modify their licenses. The Conmission recognized that i t  would hake to explore the service 
rules that would apply to permit mobile operations in the 2 5 2 . 6 9  G H z  hand in a separate, future 
proceeding. On  October 17, 2002. the Wireless Telecommuilications Bureau sought comment on an 
industry proposal requesting further rule changes to facilitate provision of two-way fixed and mobile 
services. while al lowing others to continue to provide one-way video services.’Jt 

‘I6 Motorola, Inc., Mororola’s 4DTV Digiral Sidecar Provides Svsreni Upgrade /or C-band Subscribers (press 
release), Apr. 12, 2002. See also Motorola JDTV, http://www 4dtv.com/Products/products.html (visited Oct. 3, 
2002). Motorola offers a stand-alone set-top box functtoninx 3s both analog and digital receiver and a so-called 
side-car set-top box which adds digital functionality to existing analog receivers. In  addition, 4DTV offers the 
DigiCipher II HDD-200 set-top box which allows for the receipt o f  high definition programming. Id. 

SATELLITE NEWS,  High-speed Inlerno /or rhe Brg Dish. Sept. 24. 2002. at 
hnp://www.tripled.com/sa~imes/sattimes.htm (visited Oct. 3, 2001). See al.io CbandNet. hnp:!/www.cband.net 
(visited Oct. 3. 2002). The company offers lnterner services, software, modems, satellite dishes. low noise blockers 
(“LNB”), dish movers, and accessories. 

!I7 

Sorellile Receivers Buys Disneyi C-BandSiihscribers. Satell i te Business News FAXUpdate, June  15, 2001 

Amendmen! OJ Parrs 21 and 74 10 Enable ,hful~ipuirtr DiJrrihiirion Service ond lnsrrucrionol Television Fixed 
Service Licensees I O  €ngoge in Fixed Two-Uq, Tronsmissions, I 3  FCC Rcd 191 I 2  (1998). recon., 14 FCC Rcd 
12764 (1999), Jurrher recon., I5 FCC Rcd 14566 (2000). 

‘ 3 8  

!I9 

See ,4mendmenr OJ Port 2 oJrhe Commissron s Rules I O  Allocare Specrriim Below 3GH: /or Mobile and Fixed 
Services to Supporr rhe lnrroducrron of New, Advanced Wircless Services, Including Third Generalion Wireless 
Systems, 16 FCC Rcd 17222 (2001). The 3G advanced wireless services may include new data and broadband 
services such as Internet access, electronic mail, and shon messaging services. Id. at 17223-4. 

See Wireless Telecornrnunicorions Bureau Seeks Commenl on Proposol IO Revise Mulrichannel Mulripoinr 
Disrrrburion Service and the Insrructional Television Fixed Service, Rules, Public Notice, DA 02-2732 (WTB rei. 
Oct. 17. 2002). The Public Notice sought comment on a paper entitled, A Proposal /or Revrsing rhe MDS and ITFS 
Reguluroy Scheme. filed by the Wireless Communications Association International, Inc., the National ITFS 
Association and the Catholic Television Network (Oct. 7, 1002). 
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http://www
http://hnp:!/www.cband.net
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74. MMDS Households and Subscribership. Over 2.650 M D S  and MMDS licenses have 
been issued in the U.S.24’ Four companies - Sprint, WorldCom, Nucentrix and BellSouth - hold more 
than hal f  of the  license^.'^' Collectively, these four companies can potentially reach 75% of the U S .  
pop~ la t ion . ”~  The number o f  M M D S  subscribers, however. has declined to approximately 490,000 from 
700,000 last year.’45 M M D S  has never become a significant competitor in the market for the delivery o f  
video programming,”‘ rather many MMDS providers are focusing on data transmission rather than video 
service.24’ Moreover, the future o f  these services may depend on the ability of these companies to 
develop better ~ e c h n o l o g y . ’ ~ ~  Sprint announced that it has put MMDS deployment on hold until 

substantial progress is  made on second-generation M M D S  teclinology.”y The future competitive impact 
of MMDS is further clouded by the bankruptcy filings o f  hvo of the major companies (WorldCom and 
Nucentrix), each holding about 17% of MMDS licenses.’” In March 2002, Nucentrix announced that i t  
had entered into agreements to conven the majority o f  i ts  video customers in markets in Oklahoma. 
Texas, and the Midwest to DES programming provided by DirecTV and Pegasus. and in central Texas to 
Time Warner Cable, as a replacement for i t s  M M D S  video service.’” Nucentrix plans to use its MMDS 
spectrum to provide broadband Internet and other advanced wireless services.”’ WorldCom has 
indicated that, as part o f  its strategy to improve its financial outlook, it may consider selling pan or a l l  o f  
i t s  MMDS b~siness.’~’ 

D. Private Cable Systems 

75.  Private cable operators (“PCOs”). also known as private communication operators or 
satellite master antenna television (“SMATV“) systems. are video distribution facilities that use closed 
transmission paths without using any public right-of-way.”’ PCOs receive programming via a master 
satellite antenna and distribute television signals via remestrial wir ing to urban and suburban multiple 

BIA Financial Network, The MMDS Indirsr?. .4 L o o k  Imo [ h e  lndrr.$rq.’s Alost Signficonr Operarors, September 
2002, at 5 .  
!I3 Id, 

’‘I Id. at 6 

”’NCTA Comments at  12. 

116 MMDS subscribers have never represented more that approximalel! a I .j0& sharr of a l l  MVPD households. See 
ZOO0 Reporr, 16 FCC Rcd a1 61 IO. Appendix C, Table C- l  

FCC, OPP Working Paper #;7, Broodcurt T d e ~ ~ r s r o i i  S i r v n  or in t i  Sc~u <fConiperirion. September 2002, at 63 

BIA Financial Network, The MhIDS Indirsr,?. .A L o d  lnro riic lmlu\rn,’s ,Alo.~r Sigii!ficant Operurors, September 
Technical limitations 

!J7 

!18 

1002. at 12. 
include signal strength and blockage by terrain. 

Sprint, Sprint IO Terminate ION Eflorls; Announce .4ddirio1v~l Acrrom IU Inrprove Conrperirive Posrrioning and 
Reduce Operorrng Cosrs in FON Group (press release). Oct. 17. 7001. Sprint has hegun field trials of second 
generation technology in i ts Houston, Texas marher. Kevin Filchard. Sprrw Revives hIMDS Plum. TELEPHONY, 
May 13.2002. 

2002, at 12. 

MMDS must have a “line-of-sipht” path hetuern transminer and receiver. 

2119 

BIA Financia; Network, The MMDS Indusrq,: .-I Look 1,110 rlrc lmlr ,~r?”s hlo.Yr Srgnrjicunr Opcrarors, September 

Nucentrix Broadband Networks, Nucen/rix Annoirnces Coiirersion o/ I’Idco Subscribers (press release). Mar. 19, 251 

2002. 
? < 7  

- ~ -  Id. See also Nucentrix Broadband Networks. h’ucmrrir App/aud.y hlDS/ITFS Proposolfor Nerr Generotion of 
Broadhond Wireless Services (press release), Oct. 7,2002. 

”j Sue Marek. Sidgrnore: AI/  Wireless Assers/orSule. WIREI.ES~ W E E K .  Ju ly  3, 2002 

”‘ 47 U.S.C. 5 522(7) 
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